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I. INTRODUCTION

Arbitration is an alternative dispute resolution technique that, managed 
effectively, can be quicker, more economical, and more efficient than tradi-
tional litigation. In the United States, arbitration results from the parties’ 
voluntarily agreement, either through an arbitration clause in a contract 
or a signed agreement after a dispute arises. A well-written agreement and 
an effectively managed proceeding allow the parties more control over 
costs, scheduling, and procedures than litigation. Accordingly, many com-
panies choose arbitration as the preferred method of dispute resolution. 
This article, authored by attorneys experienced as advocates and neutrals 
in construction and commercial arbitration, discusses many ways in which 
sureties and other participants in construction disputes may improve the 
effectiveness of the arbitration process.

II. FLEXIBILITY—THE KEY TO EFFECTIVE ARBITRATIONS

A. Flexibility Is Key to Achieving the Fundamental Goals of Arbitration 
Arbitration is intended to be a private, prompt, and economical means of 
resolving disputes in a final and binding manner, outside the traditional 
court system.1 The surest way for parties to achieve these goals is to inten-
tionally structure the arbitral process to meet their needs and preferences.  
There is no one type of arbitration; it can be tailored by the participants 
in many ways.2 “[A]rbitration is all about opportunities for choosing—both 
pre-dispute (at the time of contracting) and post-dispute (both before and 
during the arbitration process).”3  Arbitrations, rightly planned, afford the 
parties to a private dispute the opportunity to decide that dispute using an 
agreed-upon process that avoids the types of often “lawyer-driven” and 
“legalized” court-like procedures that give lawsuits such a deservedly bad 
reputation. 

In arbitration, unlike in litigation, the parties have flexibility to make the 
following types of choices:4

1. Thomas E. Carbonneau, Arbitral Justice: The Demise of Due Process in American Law, 70 
Tul. L. Rev. 1945 (1996). 

2. As Thomas J. Stipanowich reminds us in his symposium keynote speech for the 2016 
Pound Conferences, Living the Dream of ADR: Reflections on Four Decades of the Quiet Revolution 
in Dispute Resolution, 18 Cardozo J. Conflict Resol. 513, 533 (2017), “When people ask you 
about your perspectives on arbitration, I tell them, always ask, ‘What kind of arbitration?’”

3. Id.
4. This list is not intended to be exhaustive and is compiled from many sources, including 

the authors’ experience. Additionally, see, for example, Roy Weinstein, Cullen Edes, Joe Hale 
and Nels Pearsall, Efficiency and Economic Benefits of Dispute Resolution Through Arbitration Com-
pared with U.S. District Court Proceedings 24–25 (Mar. 2017), http://www.micronomics.com 
/articles/Efficiency_Economic_Benefits_Dispute_Resolution_through_Arbitration_Com 
pared_with_US_District_Court_Proceedings.pdf.  
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 • The parties may make the following process decisions:
 ° What “rules,” if any will apply;

 ° Scope of discovery;

 °  Protection of confidential information in discovery and hearings to en-
sure privacy to an extent unavailable in public court proceedings;

 °  When, how, and how long the evidentiary and any other hearings will 
be conducted;

 °  The types of motion practice that will be allowed;

 °  Availability and type of sanctions;

 °  The length of time for the entire dispute resolution process;

 °  Whether to have mediation and, if so, when;

 °  The format and degree of detail provided by the arbitrator(s) in the 
final decision; and

 °  Whether and how any appellate review may be allowed.

 • The parties also may decide on legal issues such as:
 °  What arbitral law, choice of law, and subject matter law will apply;

 °  Whether a court or the arbitrator will decide questions of arbitrability 
and enforceability of arbitration agreement; 

 °  What evidentiary law will apply;

 °  What remedies, including injunctive relief, will be allowed in arbi-
tration or whether limited recourse to the courts will be allowed or 
needed; and

 °  Standard of review, if any, on appeal.

 • The parties have a right to select the arbitrator(s), including possible 
appellate arbitrators, and make choices concerning:

 °  The number of arbitrators;

 °  Arbitrator qualifications and experience;

 °  Arbitrator neutrality;

 °  Arbitrator temperament and commitment to efficient, cost effective 
resolution; and

 °  The arbitrator’s authority. 

 • The parties’ control of the process and the time involved results in 
more flexibility as to their direct and indirect costs, including:

 °  Savings in legal fees and expenses; 

 °  Limiting the loss of use of funds, accrual of interest due to delay; and 

 °  Avoiding unnecessary delay and thus, loss of time, energy and focus of 
company executives and employees.
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B.  The Drafting of the Pre-Dispute Arbitration Agreement Is the First and Best 
Opportunity to Exercise Control and Flexible Decision-Making

The often-criticized drift of arbitration away from a party-controlled, 
cost-effective, and expeditious form of conflict resolution towards the 
worst aspects of litigation is due in part to the “lack of proper contract 
drafting.”5 Too often the arbitration provision in a contract is little more 
than boilerplate, taken “off the shelf,” rather than carefully and specifically 
negotiated for the particular construction project or to accommodate the 
parties’ preferences and requirements. As a result, sometimes the arbitra-
tion agreement is silent as to important issues, or so ambiguous, or in con-
flict with other provisions of the contract documents, that the parties find 
themselves embroiled in court proceedings—just where they did not want 
to be—for purposes of interpreting or enforcing the arbitration agreement. 

Anecdotal but informative studies appear to indicate that many clients 
feel that pre-dispute negotiation of arbitration agreements is neither open-
ended nor a priority, given many other, more significant business terms and 
conditions in play. Thus, when the arbitration provisions of a contract are 
limited to a few sentences or even a clause that merely mandates arbitration 
pursuant to the rules of a particular institutional arbitration organization, 
parties may be reluctant to try to change this construct, even if they know 
that they would like to and probably could negotiate something better. It 
also is possible that transactional lawyers involved in drafting a particular 
contract are not sufficiently experienced in conflict resolution to be able 
to anticipate the risks associated with boilerplate arbitration provisions. 
“Finally, when parties enter into contractual relationships they can only 
hazard educated guesses about the nature and scope of disputes that might 
arise, requiring contractual templates to be flexible enough to accommo-
date whatever might happen.”6 

One of the challenges in drafting arbitration agreements is the delicate 
balancing act between the “sin” of omission (i.e., omitting a crucial or use-
ful element from an arbitration clause), and over-specificity (i.e., providing 
too much detail, which could produce a clause that is unnecessary or inap-
propriate for the parties’ actual dispute or is difficult to put into practice). 
Ideally, at a bare minimum, arbitration provisions should specify guidelines 
that would facilitate better and efficient management of the process. They 
may include a fair but abbreviated timeline and limitations on discovery 
and motions in order to diminish delay and reduce cost. 

A number of templates, articles, and other resources available can serve 
as guidelines or checklists to suggest language that will better articulate the 
drafting parties’ dispute resolution goals and expectations. For example, 

5. Stipanowich, supra note 2, at 537.
6. Id. at 538.
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acknowledging that a “one size fits all” approach to arbitration no lon-
ger meets the needs of business clients’ needs, the leading ADR providers, 
including JAMS and the American Arbitration Association (AAA), offer 
drafting guidance for designing a flexible, streamlined, economical and 
efficiency-focused conflict resolution process.7 

When drafting arbitration agreements, counsel should address, at a min-
imum, the following issues:

 • Are any of the provisions of the proposed arbitration agreement 
inconsistent with other provisions of the contract in which the agree-
ment is embedded or provisions in any other contracts relevant to 
the transaction, so as to give rise to unwanted litigation to resolve the 
inconsistency?

 • Should arbitration be mandatory or permissive?

 • Should there be conditions precedent to arbitration, such as mediation?

 • Should there be one, two, or three arbitrators, should they all be neu-
tral, and should they have particular professional expertise or other 
qualifications?

 • What should be done in the event an arbitrator is unable to serve 
through the end of the decisional process, due to illness or other 
incapacity?

 • Should the arbitration agreement specifically incorporate the rules 
of a particular ADR institutional service provider or should it be “ad 
hoc”?

 • Should the agreement contain provisions that modify institutional 
provider rules, or specific statutory schemes, and, if so, how?

 • Should the parties allocate fees or limit damages?

 • Are there any litigation-type excesses or abuses that the parties spe-
cifically want to preclude?

7. See, for example, Protocols for Cost-Effective Arbitration (Coll. Comm. Arbi-
trators Thomas J. Stipanowich, ed., 2010) [hereinafter Protocols for Cost-Effective 
Arbitration], published as a stand-alone text or as an appendix to College of Commercial 
Arbitrators’ Guide to Best Practices in Commercial Arbitration (James M. Gaitis ed., 
3d ed. 2014) [hereinafter Guide to Best Practices in Commercial Arbitration]. See also 
JAMS Clause Workbook, A Guide to Drafting Dispute Resolution Clauses for Com-
mercial Contracts (JAMS 2015), which suggests clauses for negotiation or mediation prior 
to arbitration, appointment of an emergency arbitrator, arbitrator qualifications, processes 
for appointment of arbitrators, confidentiality, governing law, punitive damages, limitation of 
liability, awarding fees, appeal, expedited arbitration procedures, discovery limitations, pre-
hearing resolution of dispositive issues, and process deadlines. 
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 • Should the agreement set out a detailed regime for the mechanics of 
the process, including venue, discovery, motions, length of time for 
conclusion of the process, and scope of review?

 • Should the arbitrator’s power be broader or more limited than other-
wise provided by relevant statutes or rules? 

 • Should the process be expedited or streamlined?

 • Should there be specifically defined appellate remedies?

 • Should the agreement cover claims by or against the parents or sub-
sidiaries of the contracting corporate parties or provide for joinder of 
other nonparties to the agreement?

 • Should the agreement be limited to contract-based claims and dam-
ages, or include tort and statutory claims and extraordinary remedies?

Counsel who take the time to master the law related to the scope and 
enforceability of arbitration agreements and to understand the options as 
to rules and expedited procedures available with nearly every ADR pro-
vider will afford their clients the option to craft a private dispute resolution 
process that may better meet their needs and expectations in a particular 
transaction. Additionally, a proficiency in drafting arbitration agreements 
is another opportunity for outside counsel to provide value to their clients 
and thereby distinguish themselves from their competitors.

C.  Expedited Construction Adjudication of Performance Bond Disputes  
as an Example of a Detailed Arbitration Agreement Drafted for a  
Specific Type of Dispute

An excellent example of an arbitration agreement carefully crafted to suit 
a specific business need is a performance bond form recently offered by 
Travelers Casualty and Surety Company of America for use with spe-
cial drafted JAMS rules in connection with certain types of construction 
projects.8 Performance bond claims often arise mid-job, when an obligee 
declares the principal in default. Because of the need for the project to 
proceed with minimal delay, such claims raise issues of unique urgency. For 
the sake of the parties and the construction project, it would be best if ter-
mination or default claims on performance surety bonds could be resolved 
quickly enough to allow the project to proceed, with the least possible legal 

8. Appendix A to this article contains copies of the August 2018 Travelers Casualty and 
Surety Company of America’s Expedited Dispute Resolution Bond forms for single surety 
and co-surety performance bonds. Each bond form includes schedules setting forth the req-
uisite form of demand to be used by the obligee to certify a principal’s default and defining the 
Dispute Resolution Process to be used to resolve disputed default claims.
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expense, based on the decisions of an impartial decision-maker knowledge-
able about the construction processes and the construction, surety, and dis-
pute resolution law at issue, while, at the same time, preserving the parties’ 
rights in the event of decisional error significant enough to warrant a party 
seeking later review.

Many sureties and their attorneys readily cite bitter, expensive war sto-
ries, often involving what they perceive to be wrongly reasoned rulings, 
to justify their distaste for arbitration. Thus, many in the surety industry 
oppose participation in construction arbitration, even when other parties 
to a bonded project try to join them in a pending arbitration proceeding. 
Perhaps for reasons related to a belief that a surety’s rights and defenses 
will not be understood or treated fairly in arbitration, sureties frequently 
opt to incur the expense of opposing efforts to force them to participate 
in arbitration. A successful battle against participation in arbitration is not 
only expensive, but is fraught with risk at several levels, including that a 
surety may find itself barred from later litigating issues decided in the arbi-
tration to which it was not a party. Also, it may be speculative, if not erro-
neous, to assume in any one case that an unknown judge or jury will give 
greater weight to or even understand the surety’s legal arguments than the 
arbitrator(s) would have. 

However, since 2015, new JAMS surety dispute resolution rules, in tan-
dem with the new Travelers performance bond, provide an alternative 
method for resolving performance bond claims in arbitration, which meets 
each of the desired dispute resolution dream goals cited above.9 

In the Travelers’ bond, the surety agrees it will arbitrate questions of 
whether its principal is in default; whether the obligee has complied with 
its contractual obligations; and whether Travelers is legally obligated to 
perform as demanded by the obligee. Moreover, the bond mandates an 
arbitration process that is immediate; mandates quick decision-making—
usually within thirty days—to minimize delay to the project and legal 
expense; specifies the use of a JAMS neutral with proven expertise in the 
construction, engineering, architectural, and insurance industries; follows 
the best construction dispute resolution processes, using the 2015 JAMS 
rules specifically designed for use in expedited construction surety dispute 
resolution; and is binding on the parties, until the project is completed, but 
preserves the parties’ right of appeal on the merits in the event they believe 
any perceived error justifies the expense of legal proceedings. 

The new JAMS Dispute Resolution Rules for Surety Bond Disputes are 
unique in the surety/ADR industry, and were designed to ensure a speedy 

9. Travelers has made this bond form available to the industry, rather than assert any pro-
prietary claim to its provisions. The JAMS expedited rules can be used independent of the 
Travelers’ bond. 
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resolution of obligee claims under performance bonds, regardless of the 
specific bond language. While it might appear to be a novel experiment to 
include the concept of expedited resolution of construction disputes pur-
suant to JAMS rules as a specific provision of a performance bond, the 
concept of such expedited dispute resolution is not new to international 
construction jurisprudence. Travelers’ bond was modeled in part on a dis-
pute resolution method commonly used in Britain, known as expedited 
construction adjudication. Like the procedures outlined in the Travelers’ 
bond and JAMS rules, Britain’s construction adjudication process provides 
that disputes arising during construction will be decided by a party-agreed-
upon neutral with proven expertise in construction law, usually within 
thirty days of submission of the dispute. Philip Bruner of JAMS Global 
Engineering and Construction Group, who was an advisor to Travelers in 
the drafting this performance bond, credits this ADR method with reduc-
ing construction litigation in the United Kingdom by eighty percent.10 
Moreover, he says it is the British experience that the parties accept the 
neutral adjudicator’s expedited decision in nearly eighty-five percent of the 
cases. Thus, under this expedited resolution process, delay to the project 
is minimized, dispute resolution expenses are curtailed, and, usually, litiga-
tion is avoided altogether, notwithstanding the fact that the parties’ rights 
of appeal are preserved. 

The early dispute resolution procedure provided in the Travelers’ per-
formance bond also is considered to be beneficial for business reasons, as 
it is intended to provide a better, quicker, less expensive way of solving 
construction disputes. The promise of quick resolution of the decision, 
whether or not the surety will perform, is intended to address an obligee’s 
most common complaint about traditional bonds: the harm caused to the 
project by the surety’s perceived delay in making its decision to perform or 
its outright refusal to perform, even when the obligee believes its claim is 
undisputable. Consequently, at this point in time, Travelers is offering the 
bond on design-build projects as a better alternative to the unconditional 
letters of credit that obligees may otherwise require as security for contrac-
tor performance on certain large projects, especially international ones. 

The great success of similar early dispute resolution methods in Brit-
ain, the fact that parties to any surety bond or construction contract can 
agree to use the JAMS construction dispute resolution rules after a dispute 
arises, even though the bond or contract has no arbitration provisions, and 
the existence of the experienced construction and surety lawyers on JAMS 
Global Engineering and Construction Panel, justify serious consideration 

10. See Philip Bruner, Settle Now, Argue Later: Expedited Construction Adjudication Is Coming 
to North America, The Dispute Resolver (Am. Bar Ass’n Nov. 16, 2016), http://abaconstruc 
tionforumdivision1.blogspot.com.
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of using this type of quicker, less expensive, business-positive process for 
resolution of performance bond and other construction disputes. 

D.  Once a Dispute Arises, All Stakeholders in the Arbitration Process Have Key 
Roles to Play in Designing and Managing the Arbitration to Avoid the Delay 
and Expense of Litigation and Reinforce the Desired Benefits of Arbitration 

There are usually at least three or four sets of stakeholders in the construc-
tion arbitration process: the business users, their in-house counsel (if any), 
their outside advocates, and their chosen arbitrator(s). Each can influence 
the design and management of a given dispute process to find solutions 
to the types of challenges that can graft unnecessary and inadvisable at-
tributes of litigation onto the arbitration process.11 

Once a dispute arises, several choices are critical to the ability of parties 
and their counsel to design an arbitration proceeding that is as economical, 
efficient, and otherwise consistent with their business priorities as possible. 
Some of these choices include alternatives discussed immediately below. 

Whether or not the arbitration contract requires “step” dispute resolu-
tion, the parties should consider requiring mediation or formalized negoti-
ation of a dispute before or immediately after initiating arbitration. Dispute 
resolution outside an adversarial proceeding may help preserve the parties’ 
relationships, as well as save time and avoid unnecessary expense. 

As discussed in more detail below, the parties and the arbitrator should 
limit discovery to only what is proportionate and necessary, rather than a 
broader scope of discovery that their advocates may be used to getting in 
litigation. 

The parties should adopt a cooperative approach to the arbitration pro-
cess as much as possible, minimize motion practice, and agree to adopt 
time- and cost-saving solutions in presenting their evidence at the final 
hearing. The arbitrator and parties should agree to interim and outside 
time limits for conducting the arbitration phases and the final hearing. 
Whether or not a surety is involved, fast track or expedited arbitration may 
be particularly useful in a construction context. Both AAA and JAMS have 
expedited or streamlined rules for arbitration that parties could invoke if it 
suits the circumstances of the dispute. 

The parties and their in-house counsel should remain actively involved 
in the process throughout the arbitration. It is the parties’ responsibility 
to ensure that all such strategic decisions by outside counsel are consistent 
with the parties’ desires to save money and avoid delay. First, this includes 
careful preparation for and possible participation by the party or its 

11. See Richard Chernick & Zela Claiborne, Reimaging Arbitration, 37 Litig. 32 (Am. Bar 
Ass’n 2011), for an excellent discussion of the respective roles of these four stakeholders in 
“reimaging” arbitration to avoid the evils of litigation. 
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in-house counsel in the early, prehearing conference(s) at which important 
decisions are made about limiting discovery, the scope of motion practice, 
and how long the arbitration will take. These discussions afford excellent 
opportunities for the parties to collaborate with the arbitrator to design 
an effective prehearing process tailored to the issues and needs of their 
dispute. An experienced arbitrator—and experienced arbitration counsel—
will ensure that at least the following issues are discussed and, if possible, 
decided before, or not later than, the prehearing conference(s):12 

 • Clarification of scope of the issues to be resolved;

 • Identification of the parties to be included;

 • Arbitrability of the issues; 

 • Neutrality of party appointed arbitrators;

 • Governing law, applicable rules, and arbitration law;

 • The parties’ interest in mediation;

 • Hearing venue(s);

 • Exchange of information among parties;

 • Securing information from third parties;

 • Limits on depositions;

 • E-discovery;

 • Expert witness designation and discovery;

 • Confidentiality protections;

 • Procedures to resolve discovery disputes;

 • Whether there is a need for and timing of dispositive motions;

 • Identification of witnesses and documents to be used at hearing;

 • Use of witness statements in lieu of live testimony;

 • Procedures for expedited introduction of documents at hearing;

 • Applicability of rules of evidence;

 • Order of proof;

 • Whether to have a transcript or other record of the hearing;

 • Bifurcation of issues to suit witnesses or hear discrete issues in a logi-
cal order;

12. This list likely is similar to those used by countless other arbitrators, as variations on 
this list can be found in numerous articles and other authorities. See, e.g., Chernick & Clai-
borne, supra note 11. 
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 • Briefing and oral argument requirements for hearing;

 • Remedies sought and any limitations thereon;

 • Form of award;

 • Availability and proof of attorneys’ fees and costs; and 

 • Any appellate procedures and standards. 

It is incumbent on the parties and the arbitrator to ensure that the deci-
sions made at the preliminary conference are realistic, consistent with the 
parties’ goals and the arbitral model and, thereafter, that the decisions are 
enforced. Thus, selection of a strong, experienced, managerial arbitrator 
is a key aspect of designing effective processes and achieving flexibility, 
economy, and efficiency in effecting those processes. The effective selec-
tion and role of the arbitrator are discussed in detail below. 

In summary, the cooperation of all stakeholders in a given arbitration 
is necessary to bring about the best that arbitration can be. As Richard 
Chernick, Managing Director of the JAMS Arbitration Practice and for-
mer Chair of the ABA’s Dispute Resolution Section, observes:

Where parties and arbitrators approach the design and effectuation of the 
arbitration proceeding as a partnership, and where all participants have an 
interest in achieving a process that is best suited to the particular case, and 
where the arbitrator is a skilled manager of the arbitration, even the most 
complex arbitration can present the opportunity for an effective exercise in 
quality decision-making.13

III. MASTERING THE ARBITRAL RULES AND STATUTES

A. The Rules 
The rules promulgated by governing arbitral organizations like AAA and 
JAMS afford the parties the opportunity to relax or limit the applicability 
of formal rules of evidence and judicial rules of procedure, while also limit-
ing the scope of motion practice.14 These rules are intended to allow for 
quicker resolution of matters, including complex disputes, without costly 
pre-hearing discovery and motion practice. Additionally, both AAA and 
JAMS endorse the use of relaxed rules of evidence. The AAA’s Rules for 
Commercial Arbitration provide that “[c]onformity to legal rules of evi-
dence shall not be necessary. . . .”15 The Rules further provide that “[t]he 

13. Richard Chernick, Developing Issues in Commercial Arbitration: The “Managerial” 
Arbitrator Model 12 (internal JAMS training materials, on file with JAMS).

14. The AAA and JAMS rules cited here are representative examples of the types of rules 
promulgated by a several existing arbitral organizations. 

15. Am. Arb. Ass’n, Commercial Arbitration Rules and Mediation Procedures, r. 34(a) 
(2013), https://www.adr.org/sites/default/files/Commercial%20Rules.pdf [hereinafter AAA 
Commercial Rules].
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arbitrator shall determine the admissibility, relevance, and materiality of 
the evidence offered and may exclude evidence deemed by the arbitrator 
to be cumulative or irrelevant.”16 Similarly, JAMS’ Comprehensive Arbitra-
tion Rules & Procedures state that

[s]trict conformity to the rules of evidence is not required, except that the 
Arbitrator shall apply applicable law relating to privileges and work product. 
The Arbitrator shall consider evidence that he or she finds relevant and mate-
rial to the dispute, giving the evidence such weight as is appropriate. The 
Arbitrator may be guided in that determination by principles contained in the 
Federal Rules of Evidence or any other applicable rules of evidence.17 

In addition to the relaxed rules of evidence, arbitration procedures cus-
tomarily include expedited rules of procedure. For instance, JAMS pro-
vides clients with the option to select a simplified arbitration process for 
those cases in which the claims and counterclaims do not exceed $250,000, 
while providing a full and fair hearing for all parties. 

Under JAMS’ Streamlined Arbitration Rules & Procedures: 

The Parties shall cooperate in good faith in the voluntary and informal 
exchange of all non-privileged documents and information (including elec-
tronically stored information (ESI)) relevant to the dispute or claim, includ-
ing copies of all documents in their possession or control on which they rely 
in support of their positions or that they intend to introduce as exhibits at 
the Arbitration Hearing, the names of all individuals with knowledge about 
the dispute or claim and the names of all experts who may be called upon to 
testify or whose reports may be introduced at the Arbitration Hearing. The 
Parties and the Arbitrator will make every effort to conclude the document 
and information exchange process within fourteen (14) calendar days after all 
pleadings or notices of claims have been received. The necessity of additional 
information exchange shall be determined by the Arbitrator based upon the 
reasonable need for the requested information, the availability of other dis-
covery options and the burdensomeness of the request on the opposing Par-
ties and the witness.18

The AAA has its own expedited procedures. In particular, the AAA’s 
Commercial Rules provide that “[u]nless the parties or the AAA deter-
mines otherwise, the Expedited Procedures shall apply in any case in which 
no disclosed claim or counterclaim exceeds $75,000, exclusive of interest, 
attorneys’ fees, and arbitration fees and costs.”19 Under AAA’s expedited 
procedures, parties are not required to exchange copies of exhibits that 

16. Id., r. 34(b).
17. JAMS, Comprehensive Arbitration Rules & Procedures, r. 22(d) (2014) [hereinafter 

JAMS Comprehensive Rules].
18. Id. r. 13(a).
19. AAA Commercial Rules, r. 1(b).
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they intend to use at the final hearing until two business days prior to the 
hearing.20 

Regardless of the track (i.e., whether expedited or regular track mat-
ters), both JAMS and the AAA limit permissible discovery. Under a regular 
track matter in the AAA, the arbitrator is vested with the authority to man-
age the scope of document exchange.21 The AAA rules expressly require 
that any exchange of information be done with the view of “achieving an 
efficient and economical resolution of the dispute, while at the same time 
promoting equality of treatment and safeguarding each party’s opportu-
nity to fairly present its claim and defenses.”22 Under these same rules, the 
arbitrator manages the issue of whether depositions will occur, and, if so, 
how many. While some limited discovery is permitted, the arbitrator must 
balance the need for information with the goal of keeping the arbitration 
process streamlined and efficient.

JAMS procedures likewise confer the arbitrator with authority regarding 
document exchange and depositions. Under JAMS Rule 17(a),

[t]he Parties shall cooperate in good faith in the voluntary and informal 
exchange of all non-privileged documents and other information (including 
electronically stored information (“ESI”)) relevant to the dispute or claim 
immediately after commencement of the Arbitration. They shall complete an 
initial exchange of all relevant, non-privileged documents, including, without 
limitation, copies of all documents in their possession or control on which 
they rely in support of their positions, and names of individuals whom they 
may call as witnesses at the Arbitration Hearing, within twenty-one (21) cal-
endar days after all pleadings or notice of claims have been received. The 
Arbitrator may modify these obligations at the Preliminary Conference.23 

With respect to depositions, the JAMS rules expressly permit some lim-
ited depositions. Pursuant to JAMS Rule 17(b), 

[e]ach Party may take one deposition of an opposing Party or of one indi-
vidual under the control of the opposing Party. The Parties shall attempt to 
agree on the time, location and duration of the deposition. If the Parties do 
not agree, these issues shall be determined by the Arbitrator. The necessity 
of additional depositions shall be determined by the Arbitrator based upon 
the reasonable need for the requested information, the availability of other 
discovery options and the burdensomeness of the request on the opposing 
Parties and the witness.24

20. See AAA Commercial Rules, supra note 15, r. E-5.
21. See id. r. 22.
22. Id. 
23. JAMS Comprehensive Rules, supra note 17, r. 17(a).
24. Id. r. 17(b).
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Both the AAA and JAMS have mechanisms in place to control the 
exchange of discovery. The balancing act becomes how much discovery 
the parties seek to import into the arbitration process. Arbitration is not 
intended to become litigation, and safeguards must be in place to ensure 
that parties do not abuse the arbitration process by employing litigation 
tactics. The advantages of arbitration can be lost if parties turn the process 
into a form of litigation.

Unlike litigation and its countless pre-trial motions, arbitration typi-
cally limits motion practice. Under the AAA rules, the permissibility of 
pre-hearing motions, including dispositive (summary judgment) motions, 
is governed by the arbitrator. Specifically, AAA states that “[t]he arbitrator 
may allow the filing of and make rulings upon a dispositive motion only if 
the arbitrator determines that the moving party has shown that the motion 
is likely to succeed and dispose of or narrow the issues in the case.”25

By contrast, the JAMS rules explicitly afford parties with a right to file 
dispositive motions. Under JAMS Rule 18, “[t]he Arbitrator may permit 
any Party to file a Motion for Summary Disposition of a particular claim or 
issue, either by agreement of all interested Parties or at the request of one 
Party, provided other interested Parties have reasonable notice to respond 
to the request.”26 Otherwise, in both JAMS and AAA proceedings, the arbi-
trator must balance the interests of efficiency with considerations of pro-
cedural fairness to the parties.

As indicated above, arbitration governing bodies do not customarily 
provide for the same amount of discovery as is permitted in litigation. No 
blanket discovery formula works for every arbitration. Instead, again, the 
balancing of the equities and efficiency must be done on a case-by-case 
basis by the arbitrator. 

B. The Statutes
Effective use of arbitration involves not only a mastery of the rules and pro-
cedures of the arbitration process, it also requires that counsel understand 
any state-specific requirements, to the extent not preempted by the Federal 
Arbitration Act (FAA).27 In 1925, Congress enacted the FAA to “reverse the 
longstanding judicial hostility to arbitration agreements . . . and to place 

25. AAA Commercial Rules, supra note 15, r. 33.
26. JAMS Comprehensive Rules, supra note 17, r. 18.
27. 9 U.S.C. § 1 et seq. The Federal Arbitration Act (FAA) applies to any contract “evi-

dencing a transaction involving commerce.” Id. § 2. It prevails over any conflicting state law, 
including state arbitration law. See also AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 
341 (2011); Preston v. Ferrer, 552 U.S. 346, 353 (2008).
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arbitration agreements upon the same footing as other contracts.”28 The 
FAA governs the enforcement of arbitration agreements by making them 
“valid, irrevocable, and enforceable, save upon such grounds as exist at law 
or in equity for the revocation of any contract,” when relating to interstate 
commerce or maritime transactions.29 The FAA’s reach has expanded over 
time, which has made arbitration a more practicable option compared to 
lengthy litigation.30

In addition, all fifty states and the District of Columbia have enacted 
statutes governing arbitration.31 These jurisdictions derive their arbitration 
statutes from either the Uniform Arbitration Act (UAA) or the Revised 
Uniform Arbitration Act (RUAA).32 The UAA addresses (1) jurisdiction;  
(2) venue; (3) compelling arbitration; (4) appointment of arbitrators; (5) 
rights of the parties to be represented by an attorney; (6) compelling wit-
ness testimony and ability to issue subpoenas; (7) depositions; and (8) the 
issuance, filing, modification, correction, or vacation of awards.33 Most 
states have adopted the UAA in some form.34

However, only eighteen states and the District of Columbia have adopted 
the RUAA.35 The RUAA covers provisions (1) regarding an arbitrator’s 
power to grant summary dispositions; (2) providing temporary remedies; 
(3) consolidating arbitration proceedings; (4) requiring arbitrators to make 
disclosures; (5) granting arbitrators immunity; (6) regarding an arbitrator’s 
authority; (7) and concerning the power of the arbitrator to award punitive 
damages or other remedies.36 

State law can be preempted by the FAA even though there is no 
express provision or congressional intent for favoring preemption over 

28. Matthew R. Kissling, Note, “A Sure and Expedited Resolution of Disputes”: The Federal 
Arbitration Act and the One-Year Requirement for Summary Confirmation of Arbitration Awards, 
60 Case W. Res. 889, 889 (2010) [hereinafter A Sure and Expedited Resolution]; Photopaint 
Techs., L.L.C. v. Smartlens Corp., 335 F.3d 152, 158 (2d Cir. 2003) (quoting In re Consol. Rail 
Corp., 867 F. Supp. 25, 31 (D.D.C. 1994)).  

29. 9 U.S.C. § 2.
30. Ariana R. Levinson, Lawyering Skills, Principles and Methods Offer Insight as to Best Prac-

tices for Arbitration, 60 Baylor L. Rev. 1, 7 (2008).
31. See Lexis Nexis, 50 State Survey: Alternative Dispute Resolution in Civil Cases 

(Statutes) (Apr. 2017) [hereinafter 50 State Survey].
32. Id.
33. Id. Those states are Alabama, California, Connecticut, Delaware, Georgia, Idaho, Illi-

nois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Missis-
sippi, Missouri, Montana, Nebraska, New Hampshire, New York, Ohio, Pennsylvania, Rhode 
Island, South Carolina, South Dakota, Tennessee, Texas, Vermont, Virginia, Wisconsin, and 
Wyoming, as well as Puerto Rico. 

34. Id. Those states are Alaska, Arizona, Arkansas, Colorado, Florida, Hawaii, Michigan, 
Minnesota, Nevada, New Jersey, New Mexico, North Carolina, North Dakota, Oklahoma, 
Oregon, Utah, Washington, and West Virginia, as well as the District of Columbia. 

35. Id.
36. Id.
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arbitration.37 However, state arbitration laws are only preempted if state 
law conflicts with the FAA’s objectives.38 For example, on the one hand, 
the New Jersey Supreme Court held that arbitration agreements are not 
preempted by the FAA when they fail to inform the plaintiff, “clearly and 
unambiguously,” that he or she is waiving his or her right to a trial.39 On the 
other hand, the New Jersey Supreme Court also concluded that Kentucky’s 
“clear-statement rule” was preempted by the FAA because it “singles out 
arbitration agreements for disfavored treatment.”40 

Each state has its own set of variations that must be followed, the nuances 
of which are too voluminous for this article, as is a discussion of the inter-
play between the FAA and its state counterparts. Instead, as an example, 
a summary of the Florida arbitration law offers a general roadmap to use 
when researching arbitration codes and procedures in other states. 

The Revised Florida Arbitration Code (i.e., Ch. 682, Fla. Stat.) (Revised 
Code)41 governs arbitrations arising under Florida law. An agreement to 
arbitrate in Florida confers exclusive jurisdiction on the court to enter 
judgment on an award under the Revised Code.42 Florida law makes it 
clear that certain provisions of the Revised Code may not be waived. For 
instance, before a controversy arises that is subject to an agreement to 
arbitrate, a party to the agreement may not waive or agree to vary the 
effect of the requirements of (i) commencing a Petition for Judicial Relief;  
(ii) making agreements to arbitrate valid, enforceable, and irrevocable;  
(iii) permitting provisional remedies; (iv) conferring authority on arbitra-
tors to issue subpoenas and permit depositions; (v) conferring jurisdiction; 
or (vi) stating the bases for appeal.43

Moreover, before a controversy arises that is subject to an agreement 
to arbitrate, a party to the agreement may not (i) agree to unreasonably 
restrict a party’s right to notice of the initiation of an arbitration proceed-
ing; (ii) agree to unreasonably restrict the right to disclosure of any facts by 
a neutral arbitrator; or (iii) waive the right of a party to have representation 
by an attorney at any proceeding or hearing (the exception being that an 
employer and a labor organization may waive the right to representation 
by an attorney in a labor arbitration).44

37. Sakkab v. Luxottica Retail N. Am., Inc., 803 F.3d 425, 432 (9th Cir. 2015).
38. Atalese v. U.S. Legal Servs. Grp., L.P., 99 A.3d 306, 316 (N.J. 2014). 
39. Id.
40. Kindred Nursing Ctrs. Ltd. v. Clark, 137 S. Ct. 1421, 1425 (2017).
41. Fla. Stat. Ann. chap. 682.The Revised Code governs an agreement to arbitrate made 

on or after July 1, 2013. As of July 1, 2016, the Revised Code applies to all actions commenced 
after July 1, 2013, regardless of when the parties entered into the agreement. The Revised 
Code does not apply to actions or proceedings commenced or rights that have accrued before 
July 1, 2013. See Fla. Stat. Ann. § 682.013. 

42. See Fla. Stat. Ann. § 682.181.
43. See id. § 682.014(2)(a).
44. See id. § 682.014(2)(b)–(d).
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In addition, parties to arbitrations that are subject to the Revised Code 
may not vary the effect of (i) the applicability of the Revised Florida Arbi-
tration Code (including the timeframes for when the Revised Code became 
effective); (ii) the availability of proceedings to compel or stay arbitration; 
(iii) the immunity conferred on arbitrators and arbitration organizations; 
(iv) a party’s right to seek judicial enforcement of an arbitration pre-award 
ruling; (v) the authority conferred on an arbitrator to change an award; 
(vi) the right to confirmation of an award; (vii) the grounds for vacat-
ing an arbitration award; (viii) the grounds for modifying an arbitration 
award; (ix) the validity and enforceability of a judgment or decree based 
on an award; (x) the validity of the Electronic Signatures in Global and 
National Commerce Act; or (xi) the effect of excluding from arbitration 
under Chapter 682 of the Revised Code disputes involving child custody, 
visitation, or child support.

Another significant variation is whether the arbitrator or a court will 
determine the arbitrability of a dispute.45 The Revised Code differentiates 
between the issue of enforceability of the contract as a whole and the issue 
of the enforceability of the contract’s arbitration provision.46 Enforceabil-
ity of the contract as a whole (unconscionability, fraud in the inducement, 
and other defenses to the contract itself) falls within the authority of the 
arbitrator to determine.47 Conversely, enforceability of the arbitration pro-
vision itself (i.e., whether a particular type of dispute is arbitrable under the 
law) remains the decision of the court.48 

Another state-specific aspect involves the breadth of an arbitration 
clause. In Florida, for example, “the phrase ‘arising out of or relating to’ 
the contract has been interpreted broadly to encompass virtually all dis-
putes between the contracting parties, including related tort claims.”49 The 
addition of the phrase “relating to” in conjunction with the phrases “arising 
out of” or “under” has been construed under Florida law as broadening the 
scope of the arbitration provision.50 

One situation that often arises in the surety and construction context is 
the interplay between a construction lien foreclosure action and arbitra-
tion. Under Florida law, as long as parties preserve their right to enforce a 
claim of lien before expiration of the lien, it is proper for the matter to be 

45. See Portland Gen. Elec. Co. v. Liberty Mut. Ins. Co., 862 F.3d 981 (9th Cir. 2017) 
(holding that arbitrability of project owner’s claims against surety is a determination for the 
arbitrator pursuant to the applicable rules of the International Chamber of Commerce and 
Oregon substantive law). 

46. See Fla. Stat. Ann. § 682.02.
47. See id.
48. Perdido Key Island Resort Dev., L.L.P. v. Regions Bank, 102 So. 3d 1, 4 (Fla. Dist. Ct. 

App. 2012) (quoting Seifert v. U.S. Home Corp., 750 So. 2d 633, 637 (Fla. 1999)).
49. Id. 
50. See id. (quoting Seifert, 750 So. 2d at 637). 
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heard in arbitration.51 The filing of a limited claim in court does not waive 
a party’s right to demand arbitration.52 Along these same lines, it is impera-
tive for counsel to know that in Florida a party must preserve the fore-
closure claim by filing a claim in court. The mere filing of an arbitration 
action, without initiating a construction lien foreclosure claim through the 
court system, will not preserve the right to enforce the construction lien 
through the arbitration process or otherwise.53

Counsel must also recognize that states have specific statutes outlining 
the circumstances under which a party may seek to vacate an arbitration 
award. Florida has established the right of a party to move to vacate an 
award if (i) the award was procured by corruption, fraud, or other undue 
means; (ii) there was evident partiality by an arbitrator appointed as a neu-
tral arbitrator; (iii) there was corruption by an arbitrator; (iv) there was mis-
conduct by an arbitrator prejudicing the rights of a party to the arbitration 
proceeding; (v) an arbitrator refused to postpone the hearing upon show-
ing of sufficient cause for postponement, refused to hear evidence material 
to the controversy, or otherwise conducted the hearing contrary so as to 
prejudice substantially the rights of a party to the arbitration proceeding; 
(vi) an arbitrator exceeded his or her powers; (vii) there was no agreement 
to arbitrate, unless the person participated in the arbitration proceeding 
without raising the objection; or (viii) the arbitration was conducted with-
out proper notice of the initiation of an arbitration as required so as to 
prejudice substantially the rights of a party to the arbitration proceeding.54

Another aspect that is dependent upon a state’s specific laws pertains 
to the issue of appealing an arbitration award. In Florida, an appeal may 
be taken from (i) an order denying a motion to compel arbitration; (ii) an 
order granting a motion to stay arbitration; (iii) an order confirming an 
award; (iv) an order denying confirmation of an award under certain cir-
cumstances; (v) an order modifying or correcting an award; (vi) an order 
vacating an award without directing a rehearing; or (vii) a judgment or 
decree entered pursuant to the Revised Code.55

51. See Royal Palm Collection, Inc. v. Lewis, 36 So. 3d 168, 169 (Fla. Dist. Ct. App. 2010) 
(holding that a party was entitled to the entry of final judgment of foreclosure by a Court 
after the lien foreclosure matter was ordered to arbitration, and after the arbitrator entered 
his award). 

52. See Price v. Fax Recovery Sys., 49 So. 3d 835, 837 (Fla. Dist. Ct. App. 2010) (holding 
that there was no waiver of arbitration rights where a party filed a motion to compel arbitra-
tion and a counterclaim at the same time without some indicia of waiver such as participating 
in discovery).

53. See Brookshire v. GP Constr. of Palm Beach, Inc., 993 So. 2d 179 (Fla. Dist. Ct. App. 
2008).

54. See Fla. Stat. Ann. § 682.13.
55. See id. § 682.20.
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States will also dictate the level of immunity that arbitrators are afforded. 
Subject to limited exceptions, Florida recognizes arbitrator immunity.56 
Pursuant to Florida law, an arbitrator is immune from civil liability to the 
same extent as a judge acting in a judicial capacity.57 In fact, the failure 
of an arbitrator to make a disclosure required by Section 682.041 of the 
Revised Code does not cause any loss of immunity.58 Furthermore, in a 
judicial, administrative, or similar proceeding, an arbitrator or representa-
tive of an arbitration organization is not competent to testify, and may not 
be required to produce records as to any statement, conduct, decision, or 
ruling occurring during the arbitration proceeding, to the same extent as a 
judge acting in a judicial capacity.59 

C. Summary
In summary, prudent arbitration counsel must research and become famil-
iar with the specific rules and procedures of any applicable arbitral govern-
ing body and understand how to maximize the effectiveness of the process 
using the relaxed rules of evidence and procedure. It is a “process,” and 
counsel must not get bogged down with every legal strategy that would 
otherwise have been utilized in litigation. Instead, there must be an un-
derstanding as to which arguments should be raised via limited motions, 
and which depositions—if any—are imperative for the arbitration process. 
Additionally, counsel must be aware of the state-specific statutory require-
ments and variations that may affect the arbitration process. 

IV. ARBITRATION COUNSEL

There are obviously several pieces to the puzzle that ultimately lead to a 
successful arbitration. An important component in the process is the selec-
tion of arbitration counsel. This is fundamental for any effective arbitra-
tion. So how does a party go about researching and selecting appropriate 
counsel?

With the abundance of technology in today’s market, the first step 
should be to search for the right fit for the particular matter. This may 
include reaching out to colleagues for any referrals, as well as utilizing 
online tools and legal and professional search engines such as LexisNexis, 
Westlaw, Martindale-Hubbell, Google, or LinkedIn. 

 When selecting arbitration counsel, it is important to take into consid-
eration that litigation and arbitration are not the same and cannot necessar-
ily be prosecuted or defended through identical tactics. Unlike litigation, 

56. See id. § 682.051.
57. See id. 
58. See id.
59. See id. 

TIPS_54-1.indd   230 3/21/19   3:09 PM



Effective Use of Arbitration 231

arbitration typically involves more big-picture themes, as opposed to the 
degree of detail that may come with a bench or jury trial. The seasoned 
litigator who is accustomed to the theatrics or quick thinking that can 
accompany a jury trial may not necessarily be the best fit for a construction 
arbitration claim involving a surety, a general contractor, and numerous 
subcontractors—all being heard by a single arbitrator. Conversely, the liti-
gator who primarily handles arbitration matters may not be the best fit for 
a personal injury matter being tried for the eyes and ears of the jury. Some 
litigators can comfortably wear either hat. The trick is to find that person 
who can present or defend the arbitration without allowing the process to 
get off track.

Part of the selection process requires flexibility of expectation. Rarely 
will someone find one perfect attorney who fits every checkbox on the 
internal attorney-selection list. The party seeking counsel must define what 
it is looking for in the attorney based upon arbitration experience (both in 
the field of law, as well as in the arbitration process in general). Experience 
cannot be overlooked. If the matter involves a complex construction dis-
pute, the ideal attorney may not be the person who has exclusively handled 
employment/labor disputes. 

Once the list of potential counsel is reduced to those who have the skill set 
for the dispute (i.e., construction and surety law experience), the next step 
is to further narrow down the list to those individuals who have arbitration 
experience. Due diligence here is vital. Counsel with modest experience in 
the field or nominal arbitration experience could prove detrimental. 

Many issues can arise when counsel is not familiar with the arbitration 
process. One consequence is an increase in the cost of the arbitration if 
the party is paying for counsel to learn the arbitration process, as opposed 
to having counsel who is familiar with the various nuances of arbitration 
found within governing bodies such as AAA or JAMS. Counsel unfamiliar 
with the various rules and procedures can affect the speed, efficiency, and 
cost of the arbitration process.

Another direct impact of having counsel unfamiliar with the arbitration 
process can be the creation of a negative perception of counsel by the arbi-
trator or arbitration panel. Arbitration, unlike litigation, is more focused 
on permitting the most evidence for the arbitrator to see the full picture. 
Arbitrators will ultimately decide what information or evidence they do 
not consider persuasive. However, arbitrators often will not exclude evi-
dence absent a compelling reason to do so. For this reason, arbitrators 
may become frustrated with counsel repeating evidentiary objections and 
arguments as if to build a record, which can slow the process for all parties. 
Counsel who focus more on the “show,” versus the facts, may believe that 
their conduct creates a favorable impact on jury or an appellate court, but 
the opposite is true in arbitration, as arbitrators must be mindful of keep-
ing arbitrations as efficient as possible for all participants. 
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V. THE ARBITRATOR

The arbitrator (or arbitral panel) is the decision-maker throughout the 
arbitration proceedings, serving as both judge and jury. The arbitrator 
will consider the law and the facts and will eventually determine the final 
award. As discussed below, arbitration awards are very difficult to chal-
lenge.60 Thus, it is most important to choose an arbitrator carefully who 
is qualified to manage, understand, and fairly resolve the type of complex 
dispute that is most likely to result from a troubled construction project. 

There are several other reasons why the choice of arbitrator is one of 
the most important the parties must make. First, the arbitrator has consid-
erable power over legal, factual, and procedural decisions. Depending on 
the law of the jurisdiction, the language of the arbitration agreement, and 
the provisions of the applicable rules, the arbitrator may have the right to 
determine what issues are within the scope of the arbitration agreement.61 
The arbitrator also rules on issues involving the sometimes esoteric law of 
arbitration, the substantive law controlling the parties’ dispute, the scope 
of discovery, the admissibility of evidence, and all factual disputes. Second, 
a good managerial arbitrator can act as an experienced guide to help the 
parties navigate the rules applicable to the proceeding, and, when neces-
sary, will need to make decisions concerning management of a workable 
discovery plan and scheduling issues in a manner that best achieves the 
parties’ desires for efficient and effective resolution of their dispute. Third, 
an experienced arbitrator should know how to conduct efficient hearings, 
assist the parties in how best to provide their proof, and make rulings as 
needed to actively strike a balance between efficiency and fairness. “Finally, 
an effective arbitrator creates a professional atmosphere and insists that 
counsel cooperate with each other and the arbitrator in all procedural 
aspects of the arbitration.”62

60. Pursuant to the FAA, 9 U.S.C. § 10, a court may vacate an arbitration award only 
in four instances: (1) where the award was procured by corruption, fraud, or undue means,  
(2) where there was arbitrator bias, (3) where there was arbitrator misconduct, or (4) where 
the arbitrator exceeded his or her powers. Pursuant to 9 U.S.C. § 11, only three circumstances 
exist where a court may modify or correct an award: (1) where there was an evident mate-
rial miscalculation of figures or an evident material mistake in the description of any person, 
thing, or property referred to in the award, (2) where the arbitrators have awarded upon a 
matter not submitted to them, unless it is a matter not affecting the merits of the decision 
upon the matter submitted, or (3) where the award is imperfect in matter of form not affecting 
the merits of the controversy.

61. See First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938 (1995) (the parties may by 
contract give the arbitrator the power to determine issues of arbitrability); see, e.g., JAMS 
Comprehensive Rule 11(b) (“Jurisdictional and arbitrability disputes . . . shall be submitted 
to and ruled on by the Arbitrator. The Arbitrator has authority to determine jurisdiction and 
arbitrability issues as a preliminary matter.”).

62. Chernick & Claiborne, supra note 11.
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A. The Ability to Choose
1. Selection of the Arbitrator by Agreement of the Parties
One of the major differences between litigation and arbitration is the par-
ties’ ability to choose the decision-maker. When litigating a case, the final 
decision is made by an appointed judge or a jury drawn from a randomly 
selected venire. Arbitration is decided by the arbitrator whom the parties 
select. Generally, the arbitration agreement between the parties will gov-
ern how to choose an arbitrator. Because an arbitration agreement is a 
contract, arbitrators must be selected pursuant to the method provided.63 
Otherwise, the award may be vacated.64

For example, in PoolRe Insurance Corp. v. Organizational Strategies, Inc.,65 
the United State Court of Appeals for the Fifth Circuit held that an arbi-
tration award was properly vacated when the arbitrator was not chosen 
according to the method outlined in the arbitration agreement. There, 
the arbitration agreement clearly indicated that in the event of a dispute, 
an arbitrator would be selected by the Anguilla, B.W.I. Director of Insur-
ance.66 After a dispute arose, an arbitrator was appointed “in a manner 
contrary to that provided in the [agreement].”67 The court reasoned that 
because the arbitrator had not been selected according to the contract-
specified method, the award had to be vacated.68

A trivial departure from the parties’ agreement, however, may not bar 
enforcement of an award.69 For example, in Lexington Insurance Co. & 
Chartis v. Southern Energy Homes, Inc., the Supreme Court of Alabama held 
that the arbitrator-selection process unfolding only a few days outside the 
thirty–day timeframe indicated in the arbitration agreement was a trivial 
departure from the agreement, and thus it was not necessary to vacate the 
award.70 

2. Court Appointment of Arbitrators
The FAA authorizes a court to intervene in the arbitrator selection pro-
cess upon the application of either party in only three instances: (1) if the 
arbitration agreement does not provide a method for selecting arbitrators; 

63. See Bulko v. Morgan Stanley DW Inc., 450 F.3d 622, 625 (5th Cir. 2006); see also Brook 
v. Peak Int’l, Ltd., 294 F.3d 668, 672–73 (5th Cir. 2002).

64. See Cargill Rice, Inc. v. Empresa Nicaraguense Dealimentos Basicos, 25 F.3d 223, 226 
(4th Cir. 1994); Szuts v. Dean Witter Reynolds, Inc., 931 F.2d 830, 832 (11th Cir. 1991); Avis 
Rent A Car Sys., Inc. v. Garage Emps. Union, 791 F.2d 22, 25 (2d Cir. 1986).

65. PoolRe Ins. Corp. v. Organizational Strategies, Inc., 783 F.3d 256, 263 (5th Cir. 2015).
66. Id.
67. Id. at 264.
68. Id. 
69. See R.J. O’Brien & Assocs., Inc. v. Pipkin, 64 F.3d 257, 263 (7th Cir. 1995); Bulko v. 

Morgan Stanley DW, Inc., 450 F.3d 622, 626 (5th Cir. 2006).
70. Lexington Ins. Co. v. S. Energy Homes, Inc., 101 So. 3d 1190, 1198 (Ala. 2012).
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(2) if the arbitration agreement provides a method for selecting arbitrators 
but any party to the agreement has failed to follow that method; or (3) if 
there is a lapse in the naming of an arbitrator or arbitrators.71 Courts have 
defined “lapse” to mean “a lapse in time in the naming of the arbitrator or 
in the filling of a vacancy on a panel of arbitrators, or some other mechani-
cal breakdown in the arbitrator selection process.”72

The Uniform Arbitration Act (UAA), adopted by eighteen states and the 
District of Columbia, gives three instances where the court, on a motion of 
a party to the arbitration proceeding, will appoint the arbitrator if (1) the 
parties have not agreed on a method; (2) the agreed method fails; or (3) an 
arbitrator appointed fails or is unable to act and a successor has not been 
appointed.73

For example, in New Port Richey Medical Investors, LLC v. Stern ex rel. 
Petscher, the Florida Second District Court of Appeal held that a court must 
appoint another arbitrator or arbitrators when an arbitration agreement 
designated a specific organization to administer the arbitration, but the 
organization was unavailable.74 There, the arbitration agreement subjected 
all disputes to the AAA rules, which determined how arbitrators were cho-
sen.75 However, the AAA had recently changed its rules, and no longer 
arbitrated certain types of disputes, including the dispute at issue.76 The 
court noted that, pursuant to the language of Florida’s adaptation of the 
Uniform Arbitration Act, the arbitration agreement was neither unen-
forceable nor invalid; rather, the arbitration proceedings would continue 
with a court-appointed arbitrator because the parties’ agreed method of 
arbitrator selection failed.77

In codifying when the court will select an arbitrator, states that have 
adopted the UAA often choose language identical to the UAA’s, although 
some states may vary the language slightly. For example, Arizona’s78 and 

71. 9 U.S.C. § 5.
72. BP Expl. Libya Ltd. v. ExxonMobil Libya Ltd., 689 F.3d 481, 492 (5th Cir. 2012) (inter-

nal quotation marks omitted); see also In re Salomon Inc., 68 F.3d 554, 560 (2d Cir. 1995); Pac. 
Reinsurance Mgmt. Corp. v. Ohio Reinsurance Corp., 814 F.2d 1324, 1328 (9th Cir.  1987).

73. See Alaska Stat. Ann. § 09.43.030; Ariz. Rev. Stat. Ann. § 12-1503; Ark. Code Ann. 
§ 16-108-211; Colo. Rev. Stat. Ann. § 13-22-211; D.C. Code § 16–4411; Fla. Stat. Ann. 
§ 682.04; Haw. Rev. Stat. Ann. § 658A-11; Mich. Comp. Laws Ann. § 691.1691; Minn. Stat. 
Ann. § 572B.11; Nev. Rev. Stat. Ann. § 38.226; N.J. Stat. Ann. § 2A:23B-11; N.M. Stat. 
Ann. § 44-7A-12; N.C. Gen. Stat. Ann. § 1-569.1; N.D. Cent. Code Ann. § 32-29.3-11; 
Okla. Stat. Ann. tit. 12, § 1859; Or. Rev. Stat. Ann. § 36.645; Utah Code Ann. § 78B-11-
112; Wash. Rev. Code Ann. § 7.04A.110; W. Va. Code Ann. § 55-10-13.

74. New Port Richey Med. Inv’rs, LLC v. Stern ex rel. Petscher, 14 So. 3d 1084, 1087 (Fla. 
Dist. Ct. App. 2009).

75. Id. at 1086.
76. Id.
77. Id. at 1087.
78. “If the parties to an agreement to arbitrate agree on a method for appointing an arbi-

trator, that method must be followed unless the method fails. If the parties have not agreed 
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Oklahoma’s79 statutes adopt the UAA’s language, while Florida’s arbitra-
tion statute differs slightly, authorizing the court, on motion of a party to 
an arbitration agreement, to appoint one or more arbitrators if (1) parties 
have not agreed on a method; (2) the agreed method fails; (3) one or more 
of the parties failed to respond to the demand for arbitration; or (4) an 
arbitrator fails to act and a successor has not been appointed.80

3. Appointment of Arbitrators under Designated ADR Provider Rules
When the rules of a private alternative dispute resolution provider, such 
as AAA or JAMS, govern a proceeding, those rules may control how an 
arbitrator is appointed when the parties disagree. 

Pursuant to the AAA’s rules, should the parties fail to agree, the AAA will 
send an identical list of ten arbitrators to each party, and the parties are 
encouraged to agree on a name.81 If the parties are unable to agree upon 
an arbitrator, each party to the dispute has fourteen calendar days from the 
transmittal date to strike names to which the party objects and return the 
list to the AAA.82 The parties are not required to exchange selection lists.83 
If a party does not return the list within the specified time frame, all arbi-
trators on the list will be deemed acceptable to the party.84 The AAA will 
then choose an arbitrator from the names of possible arbitrators approved 
on both lists.85 If the parties then fail to agree on any of the persons from 
the list, the AAA will have the power to appoint an arbitrator from other 
members of the National Roster.86 

Pursuant to JAMS’ rules, if the parties fail to agree on an arbitrator, 
JAMS will attempt to facilitate agreement.87 Should the attempted facilita-
tion fail, JAMS will send a list of five or ten arbitrator candidates, depend-
ing on whether the parties are selecting one or three arbitrators.88 The list 
will briefly describe the candidate’s background and experience.89 Within 
seven calendar days of service of the list of names, each party may strike 

on a method, the agreed method fails or an arbitrator appointed fails or is unable to act and a 
successor has not been appointed, the court, on motion of a party to the arbitration proceed-
ing, shall appoint the arbitrator.” Ariz. Rev. Stat. Ann. § 12-3011(A).

79. “If the parties have not agreed on a method, the agreed method fails, or an arbitra-
tor appointed fails or is unable to act and a successor has not been appointed, the court, on 
motion of a party to the arbitration proceeding, shall appoint the arbitrator.” Okla. Stat. 
Ann. tit. 12, § 1862.

80. Fla. Stat. Ann. § 682.04(2).
81. AAA Commercial Rules, supra note 15, r. 12(a).
82. Id. r. 12(b).
83. Id.
84. Id.
85. Id.
86. Id.
87. JAMS Comprehensive Rules, supra note 17, r. 15(a).
88. Id. r. 15(b)
89. Id.
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two names in the case of a sole arbitrator and three names in the case 
of a tri-panel, and will rank the remaining candidates in order of prefer-
ence.90 The remaining candidate with the highest composite ranking shall 
be appointed the arbitrator.91 If that method also fails, JAMS will appoint 
an arbitrator (or arbitrators).92 

4. Choosing the Number of Arbitrators
Arbitration agreements usually will dictate the number of arbitrators to be 
used in a particular dispute. Often, smaller cases are handled by one arbi-
trator, and larger cases by a three-arbitrator panel. A single arbitrator may 
be the best choice from both an efficiency and a cost standpoint, as one 
arbitrator should be less expensive than three, and scheduling will likely be 
easier with one arbitrator versus three. 

Beyond cost and time, however, it is important to consider whether the 
number of arbitrators may affect the quality of the decisions and ultimate 
outcome of the proceeding. On the one hand, a tri-panel may reduce bias 
by having multiple backgrounds, experiences, and industries represented. 
Also, a tri-panel can engage in collaborative decision-making. Experienced 
arbitrators often praise the quality of the decisional process that results 
from the give-and-take of multiple arbitrator panels. In a tri-panel, parties 
generally each choose one arbitrator, and the two party-chosen arbitra-
tors choose the third. It is possible that a party-chosen arbitrator may be 
perceived to be biased for the party that chose him or her. In theory, this 
assessment is counteracted by the impartial third arbitrator. On the other 
hand, a single arbitrator, chosen by agreement of all parties, should have 
no reason not to be impartial. Thus, when three arbitrators are used, it 
is recommended that the parties agree that all three should be neutral, 
rather than having two redundant and costly “party-arbitrators.” Also, to 
save time and expense, the parties should agree that the chair of a panel 
be empowered to decide discovery or other procedural motions, unless all 
parties request the matter be presented to the full tribunal.93 In the event 
of illness or other inability to serve as to one of the three arbitrators, if it is 
too late to appoint a replacement, such as when the final hearing is already 
underway, then the parties should agree to have the remaining two arbitra-
tors reach agreement as to the award. 

Should the parties fail to specify the number of arbitrators in the arbi-
tration agreement, the rules of the alternative dispute resolution provider 
may dictate the resolution. The AAA rules state that if the arbitration 

90. Id. r. 15(c).
91. Id.
92. Id. r. 15(d).
93. Protocols For Cost-Effective Arbitration, supra note 7, at 37.
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agreement does not specify the number of arbitrators, the dispute shall be 
heard and determined by one arbitrator, unless the AAA, in its discretion, 
directs that three arbitrators be appointed.94 The JAMS rules state that the 
arbitration shall be conducted by one neutral arbitrator, unless all parties 
agree otherwise.95 

B. Qualities to Look for in an Arbitrator
Many qualities should be weighed in the selection of the right arbitra-
tor for a given arbitration, including the potential arbitrator’s experience, 
reputation, expertise, and availability.

The arbitrator selection process should begin with consideration of 
whether the arbitration agreement identifies any minimum arbitrator 
qualifications. It is common for manuscripted arbitration agreements to 
require that arbitrators have certain experiential or otherwise unique quali-
fications. It is possible in a three-arbitrator context that the parties may 
require one panelist with certain technical expertise, while requiring the 
other panelists have certain arbitral and legal experience. 

Additionally, the parties should look for at least the following arbitrator 
qualifications:

 • Impartiality and lack of any disqualifying relationships with any of 
the parties;

 • Experience as a judge or arbitrator in management of cases of the 
type at issue; 

 • Intelligence, wisdom, experience in dispute resolution, and a tem-
perament for fair, firm decision-making; 

 • The arbitrator’s work ethic and availability to spend the time required 
in the time frame within which the parties want to resolve the dispute;

 • Experience in and appreciation of the legal issues involved; 

 • Subject matter expertise;

 • The costs and benefits of the provider service with which the arbitra-
tor may be affiliated;

 • The arbitrators’ rates; and 

 • If the arbitrator is not local to the arbitral venue, the need for and 
costs of arbitrator travel.

94. AAA Commercial Rules, supra note 15, r. 16(a).
95. JAMS Comprehensive Rules, supra note 17, r. 7(a).
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C. Conducting Due Diligence
It is imperative to conduct due diligence on potential arbitrators to deter-
mine their background, experience, reputation, knowledge, effectiveness, 
and tendencies in handling arbitrations. A good place to start is to conduct 
an Internet or social media investigation via LinkedIn, Google, AVVO, and 
other types of social media websites. Depending on the forum, publicly 
rendered awards may be accessible. A review of such awards may provide 
insight into the arbitrator’s experience and apparent tendencies to favor 
one side or another in a given type of dispute. Of course, parties and coun-
sel should inquire of professional friends and colleagues, asking for their 
knowledge of the candidates. 

Such investigation should include contacting counsel who have had arbi-
trations with the proposed arbitrator and whose experience may illuminate 
whether the potential arbitrator has knowledge about the law, insight into 
the rules of the forum, and whether the arbitrator allows attorneys to pres-
ent the case without providing too much “rope” to have full-blown discov-
ery. Does the potential arbitrator have the ability to control the tempo of 
the arbitration? The temperament of the arbitrator will play a significant 
role in the arbitration proceedings, so it is an important consideration. 

Applicable law, ethical guidelines, and provider rules all require poten-
tial arbitrators to disclose any known facts that might reasonably affect 
the arbitrator’s perceived impartiality, any interest in the outcome of the 
proceeding, or any past or present relationships with parties, their counsel, 
witnesses, or other arbitrators.96 The disclosures provided by the arbitra-
tors should be carefully reviewed, as well as all resumes provided by them 
or their provider organizations. The parties must object to any disclosed 
conflicts in a candidate’s background before selection or risk waiving their 
objections. 

Additionally, if not prohibited by the arbitration agreement or applicable 
provider rules, it often is permissible for a party or its counsel to contact 
potential arbitrators ex parte, to see if the arbitrator is willing to discuss 
his or her experience, process management philosophy, and availability.97 
Some arbitrators will only do this if all parties have the opportunity to par-
ticipate with such an interview.98 One of the key purposes of this discussion 
is to determine whether the arbitrator candidates have the “knowledge, 
skill, and temperament to manage the arbitration efficiently. . . . Coun-
sel should advise the candidates of their client’s expectations concerning 
the cost and length of the arbitration proceedings and should determine 

96. James H. Carter et al., Appointment, Disclosures, and Disqualification of Neutral Arbitrators, 
Guide to Best Practices in Commercial Arbitration 7, 17 (2014).

97. Id. at 8–9.
98. Id. at 9.
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whether the candidates are able and willing to meet those expectations.”99 
In this conversation, the parties may identify the issues in the dispute only 
to the extent necessary to determine the arbitrator’s experience with such 
matters, but they must not try to discuss the merits of the case.100 They may 
also ask for references—the names of counsel in other matters in which the 
candidate has served as an arbitrator. These references may be contacted 
with a view to understanding the arbitrator’s management skills, prepara-
tion, and diligence.101

VI. ALTERNATIVE BILLING

Alternative fee arrangements are a subject that has found its way into the 
arbitration discussion. Specifically, the query becomes how alternative bill-
ing fits into the arbitration process, and whether such fee agreements may 
be better suited for arbitration proceedings as opposed to conventional 
litigation.

It is imperative to actually identify and understand what alternative fee 
arrangements are before weighing their potential benefits to the arbitration 
process. The most common alternative fee arrangements are (i) flat fees; 
(ii) retainers; (iii) contingency fees; (iv) reverse contingency; (v) blended 
rate; and (vi) reduced hourly rate with a kicker. 

The flat-fee arrangement is a fixed sum for a scope of legal services.102 
While it may seem straightforward, there can be numerous variations 
depending upon the common goals and type of matter. For instance, it may 
entail a group of cases wherein the party wishes to lump cases into one pool 
for a fixed amount.103 Another variation of the flat-fee scenario is where 
there is one case that the party wants handled for a single fee.104 A hybrid 
of this single case may occur where the party wishes to have a certain phase 
conducted for a flat fee (i.e., pleadings, depositions, motions, arbitration 
preparation, or the final hearing).105 These phases can be priced separately, 
with a predetermined sum for each phase.106 If the phase does not occur, 
the fee for that portion of the matter would not apply. Yet another variation 
of the single-case flat fee is where the party agrees to a fixed monthly sum, 

 99. Protocols For Cost-Effective Arbitration, supra note 7, at 63.
100. Carter, supra note 97, at 7, 9.
101. Chernick, supra note 13, at 7.
102. See, e.g., What Is, and Is Not, An Alternative Fee Arrangement, ABA, Law Tech. Today 

(Dec. 10, 2014), http://www.lawtechnologytoday.org/2014/12/what-is-and-is-not-an-alter 
native-fee-arrangement; see also ABA, Standing Comm. Delivery Leg. Serv., Alternative Fee 
Arrangements: A Primer (July 23, 2013), https://www.americanbar.org/news/abanews/aba 
-news-archives/2013/08/alternative_fee_arra.html.

103. See id.
104. See id.
105. See id.
106. See id.
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which is paid as long as the matter is active, regardless of the amount of 
work that is completed that month.107 

The next alternative fee arrangement is the retainer formula. An exam-
ple of this approach is when a party pays a standard monthly fee for a 
defined scope of work. It is common in transactional matters wherein a 
client wants access to a lawyer for internal issues to address issues, such as 
contracts, and other routine topics.108 In litigation, the retainer model is 
commonly utilized to offset uncertainty. For example, a large business that 
finds a benefit in early resolution of certain claims may find it more cost-
effective or efficient to have a lawyer on retainer to handle certain initial 
matters (i.e., to the point of filing written discovery, or to the point of the 
first settlement meeting).109 

The next model under the alternative billing system is the contingency-
fee arrangement.110 This approach may be the most commonly known, 
due to its widespread use in personal injury matters. It is also becoming 
more prevalent in commercial litigation cases. Under this approach, a party 
agrees to pay its counsel a specified percentage of a defined sum. 

The next method is the reverse contingency fee model.111 Unlike the 
traditional contingency fee agreement, the fees are calculated as a percent-
age of the amount saved for the client who is a defendant in a lawsuit.112 
The base amount from which savings are calculated are agreed upon in 
advance between the party and its counsel.113 This scenario is most com-
monly implemented when damages are clear but liability is contested.114 

Another methodology is the blended rate.115 Under this model, a party 
calculates the average rate for the time-keeper lawyers on the file and then 
applies that rate across the board, whether the time spent is by a partner 
or an associate.116 

Finally, there is the approach wherein the law firm charges a 
reduced hourly rate with a kicker.117 This scheme can have several sub- 
modifications. One typical modification is where the party pays its counsel 
the reduced hourly rate with an agreement that the rate will be increased 
if the matter is resolved within a set time frame (i.e., within nine months). 
The premise is that cases become more expensive as time passes, so there 

107. See id.
108. See id.
109. See id.
110. See id.
111. See id.
112. See id.
113. See id.
114. See id.
115. See id.
116. See id.
117. See id.
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is an incentive to have matters resolved earlier in the arbitration process.118 
Thus, the law firm receives a performance bonus of sorts if it can get the 
action completed within a certain time limit.

There is no absolute test to determine when alternative billing is better 
suited for one matter versus another action. However, one thing is cer-
tain. There may be instances when these types of agreements are more 
efficient or desirable for parties engaged in the arbitration process. By its 
very nature, arbitration is designed to be a more cost-effective approach 
to resolving disputes as opposed to litigation, given the former’s limited 
discovery, limited motion practice, and overall limited rules of evidence 
and procedure.

If the goal of arbitration is to provide a mechanism for resolution with 
hastened pace, surely alternative billing could have a place in this process. 
For example, utilizing a flat fee may prove beneficial for both the client 
and its counsel if the matter does not involve overly complex issues and if 
there is some certainty as to the outer length of time for the final hearing. 
The flat-fee scenario could provide both the client and its attorney with 
definiteness of the fees that will be incurred through the final hearing. 
Thus, while there may be uncertainty as to the outcome of the hearing, 
there would be some certainty as to the maximum fees being expended. 
The hybrid of the flat fee could prove financially more feasible as well. 
This would entail the arrangement wherein the attorney might agree to 
conduct pre-hearing matters (witness disclosures, exhibit list preparation, 
pre-hearing statements) for a fee certain. Thereafter, the final hearing 
could be conducted on an hourly basis. This option would allow the client 
to have some definiteness for various work for budgeting purposes, while 
at the same time not limiting the attorneys’ ability to bill hourly for the 
final hearing.

Another potentially viable option for arbitration proceedings might be a 
reverse contingency fee agreement. This type of fee structure would likely 
come into play when the amount of damages is readily determinable and is 
not the contested issue in the arbitration. Instead, the dispute is centered 
upon liability. In this circumstance, the client and its counsel would deter-
mine what percentage of savings would apply for the attorney to receive 
the contingency. The reverse contingency fee agreement provides incen-
tive for counsel in the arbitration proceeding to keep the process efficient 
while also focusing on attacking liability for the client. This type of agree-
ment would require counsel to work closely in conjunction with the client, 
which could serve the benefits of the arbitration process.

The reduced hourly rate with a kicker may prove to be the most use-
ful tool for arbitration. This arrangement would benefit the client by 

118. See id.
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permitting it to pay a reduced hourly rate for its legal services during the 
arbitration process. The client also has an interest in ensuring that the 
overall arbitration process is resolved within a set reasonable time frame. 
This model fits with the arbitration premise inasmuch as it incentivizes the 
party’s attorney to keep the process as economical as possible. As its reward 
of sorts, the law firm receives an increased amount that can be applied to 
the hourly rate. 

VII. HOW TO MANAGE AN ARBITRATION TO EFFECT 
SAVINGS AND EXPEDITE THE PROCEEDINGS

Two inter-related ways exist to control the cost of arbitration: (1) limit the 
amount of discovery, as well as the number of procedural disputes, mo-
tions, and unnecessary hearings or hearing time, and (2) shorten the dura-
tion of the arbitration from beginning to end. These two approaches have 
been the subject of considerable study, discussion, and writing. As noted 
earlier, cooperation by all participants in a proceeding that is intended to 
balance efficiency, cost, and fairness may be the most effective way to real-
ize the goal of making arbitration a better dispute resolution process than 
litigation. Parties to a dispute may not feel particularly cooperative, how-
ever, which is when the arbitration agreement, the arbitral rules, and the 
arbitrator’s management skill and philosophy become important. 

A. Time Is Money 
It is logical that the longer an arbitration takes, the more expensive it will 
be. Simply, longer arbitrations will generate expenditure of more attorney 
and arbitrator hours, at greater expense to the parties. In addition, other 
significant costs may arise that result to the parties the longer a business 
dispute takes to reach resolution. 

Recently, an economic research and consulting firm, Micronomics, com-
pared the length of time that it took to resolve disputes in federal courts in 
twelve states against the duration of commercial arbitrations filed with AAA 
from 2011 to 2015.119 Its resulting report, Efficiency and Economic Benefits of 
Dispute Resolution Through Arbitration Compared with U.S. District Court Pro-
ceedings, concludes that the federal cases took an average of twelve months 
longer to get to trial than the arbitrations took to get to final hearing.120 

119. For example, for 2015, they compared 1375 AAA cases with 217,288 cases in the fed-
eral courts of California, New York, Texas, Florida, Pennsylvania, Maryland, Georgia, New 
Jersey, Michigan, and Illinois. 

120. Roy Weinstein, Cullen Edes, Joe Hale & Nels Pearsall, Efficiency and Eco-
nomic Benefits of Dispute Resolution Through Arbitration Compared with U.S. 
District Court Proceedings 2 (2017), available at http://www.micronomics.com/articles 
/Efficiency_Economic_Benefits_Dispute_Resolution_through_Arbitration_Compared 
_with_US_District_Court_Proceedings.pdf.

TIPS_54-1.indd   242 3/21/19   3:09 PM



Effective Use of Arbitration 243

Federal cases that went on appeal took at least twenty-one months longer 
than did the arbitrations during the same time.121 Such delays should have 
been of tremendous concern to parties if they wanted quick, clear resolu-
tion of disputes and the ability to move on.122 Additionally, economists have 
long known that delay in dispute resolution has direct and indirect finan-
cial costs to the businesses involved.123 As long as a dispute is unresolved, 
the resources at issue are “removed from circulation,” as neither party can 
count on receiving or keeping these resources and putting them to use.124 
Delay in resolution of disputes may reduce incentives to start or invest in 
existing businesses, may deteriorate the security of property rights, and 
may limit the possibilities of obtaining loans and conducting other current 
and future business activities.125 Delay allows more interest to accrue on 
any award, thereby increasing the losing party’s liability.126 Additionally, the 
longer a matter is pending, the greater the loss of time, energy, and focus 
of the parties’ executives and other employees, at the expense of revenue-
generating business opportunities.127

Consequently, the economists at Micronomics estimated that the 
increased delay in litigation versus arbitration in the cases they reviewed 
between 2011 and 2015 resulted in an increase of indirect costs to the busi-
nesses involved of at least $10.9 billion.128 Additional time for appeals added 
at least another $20 billion.129 This loss analysis excluded increased direct 
costs, such as fees for arbitrators, attorneys, experts, additional discovery, 
and other related process costs. 

Because the time it takes to resolve a case increases the attendant costs to 
the parties in so many ways, participants in an arbitration should consider 
how best to ensure the proceeding is as expeditious and cost-effective as 
possible. 

B. Controlling Expense and Delay 
1. Discovery
The expansion of discovery in arbitration is the primary cause of increased 
cost and a longer arbitration process.130 This is not surprising as the same 
is true of litigation.131 “Although many arbitrators and some arbitration 

121. Id. at 2.
122. Id. at 10.
123. Id. at 3–4.
124. Id.
125. Id. at 6.
126. Id. at 19–20.
127. Id. at 25.
128. Id. at 4.
129. Id. at 4.
130. Protocols For Cost-Effective Arbitration, supra note 7, at 6.
131. “According to a 1999 study, document discovery alone accounts for 50% of litigation 

costs in the average case and 90% in active discovery cases.” Id.
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rules aim to hold the line on discovery, it is not unusual for legal advocates 
to agree to litigation-like procedures for discovery, even to the extent of 
employment of standard civil procedural rules.”132 The advent of electronic 
discovery has compounded the cost and time involved in document discov-
ery to the extent advocates seek the type of e-discovery that they usually 
obtain in litigation. Their business clients may, for a number of reasons, 
agree with a broad discovery strategy, but doing so effectively deprives the 
process of the cost and time savings that arbitration is supposed to provide. 
That creates a challenge for arbitrators who want to strike a balance be-
tween fairness and efficiency, and yet honor the rule that arbitration is a 
creature of contract. 

While all of the participants to the arbitration process bear responsibility 
for morphing arbitration into litigation, the advocates are most perfectly 
situated to stop the process from defaulting into full-blown discovery. 
First, if the arbitration agreement or the referenced rules specify expedited 
or otherwise limited discovery for a given matter, then the attorneys should 
give serious consideration to how and whether they can adequately prepare 
for the ultimate hearing within such constraints before asking for more 
discovery than specifically allowed. Not only should counsel seek less doc-
ument discovery than in litigation, they should plan on fewer depositions 
and, absent good reason, not seek to use interrogatories or requests for 
admission. Moreover, they should consult with their clients before seeking 
expanded discovery, and, in the process of such discussions, they should 
provide their clients with realistic cost estimates as part of their justifica-
tion for seeking a strategy at odds with the arbitration model adopted by 
the governing contract and rules. Similarly, even if no contractual or other 
restraints exist on discovery, counsel should perform the same analysis and 
conferral with their clients, and then ask only for what discovery they need, 
the costs of which should be proportionate to the relief sought. 

However, unless the arbitration agreement states otherwise, the parties’ 
right to discovery is still subject to the approval of the arbitrator, who is 
given authority to supervise discovery in most arbitration rules. The arbi-
trator’s supervision of this early stage of the proceedings will reinforce the 
need for cooperation and make clear that parties who are unreasonable or 
overreaching may lose credibility.133 “The most valuable role an arbitra-
tor can play is to persuade the parties that discovery proportional to the 
complexity of the dispute will give counsel what they need without bur-
dening the parties with unnecessary expense of delay.”134 The arbitrator 
should require whenever possible that the parties agree to any expansion 

132. Id. 
133. Chernick, supra note 13, at 7.
134. Id.
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of discovery and should always seek to establish limits on discovery. An 
excellent template for arbitrator control of discovery is provided by the 
JAMS Recommended Arbitration Discovery Protocols.135 These Protocols 
list twenty-seven factors that an arbitrator should consider in determining 
the scope of discovery proper for a given proceeding and provide, inter 
alia, for limited depositions and e-discovery, and expedited resolution of 
discovery disputes.

2. Motion Practice
It has been suggested that after discovery, motion practice is the second 
leading cause of cost and delay in commercial arbitrations.136 It is the re-
sponsibility of the arbitrator to make clear which kinds of motions are 
disfavored, such as motions directed to technical “pleading” deficiencies, 
discovery disputes, evidentiary motions, and dispositive motions with a 
less-than-reasonable chance of success. The arbitrator should establish a 
procedure for processing permissible motions quickly and efficiently, and 
only in the event of failed conferral among counsel. Motions should only 
be allowed when necessary to enforce prior rulings or agreements, or when 
there is a reasonable likelihood of streamlining or focusing the arbitration 
process. Even then, the arbitrator may require the parties to justify the 
need for such motions by an exchange of letters, subject to page limita-
tions, and then, if possible, resolve the issue based on this correspondence. 
The arbitrator should request briefing only when necessary and, possibly, 
allow a telephonic hearing. The arbitrator needs to rule promptly on these 
motions and requests for motions, and, in doing so, consider the relief re-
quested within the context of the purposes and constraints of arbitration. 
For example, an early ruling on a partially or fully dispositive legal issue 
might well be consistent with the need for a quick resolution or for cost 
savings. However, rulings on discovery are usually within the arbitrator’s 
discretion, but denial of discovery to a party may deprive it of the ability to 
prove its case in a proceeding without appellate review. 

3. Efficient and Effective Preliminary Conference and Case Management
According to the Protocols for Expeditious, Cost-Effective Commercial Arbitra-
tion, “The single greatest tool for achieving a fair and efficient commercial 
arbitration is a well conducted preliminary conference.”137 As described in 
Chapter 6 of Guide to Best Practices in Commercial Arbitration,138 the arbitra-
tor, the parties, and their counsel should thoroughly prepare to discuss 
the issues listed on an agenda provided in advance by the arbitrator. The 

135. Protocols for Cost-Effective Arbitration, supra note 7, at 73.
136. Id. 
137. Id. at 70. 
138. Id. at 87. 
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agenda should be tailored to the dispute, and usually should cover most of 
the issues listed in section I.D. of this article, or in the discussion of the pre-
liminary conference in the aforementioned Protocols for Expeditious, Cost-
Effective Commercial Arbitration, and Chapter 6 of the Guide to Best Practices 
in Commercial Arbitration. The parties should try to reach agreement on 
each issue in advance of the conference, with the arbitrator ruling on issues 
of dispute when necessary. One of the most important issues, other than 
discovery and motion practice, is the establishment of a hearing schedule. 
The parties and arbitrator should establish hearing dates within any time 
frame allowed by the contract, the applicable rules, or as soon as reasonably 
and practically possible.

Thereafter, the arbitrator should issue a case management order to 
memorialize the determinations made at the conference. This order and 
the schedule established thereby, subject to any amendments by the arbi-
trator, should govern the arbitration thereafter, and the arbitrator should 
only permit departure for good cause. 

4. Conducting a Fair but Expeditious Final Hearing
The conduct of the evidentiary hearing offers many opportunities for the 
parties and arbitrators to effect significant savings of time and expense. As 
the authors of the Protocols for Expeditious, Cost Effective Commercial Arbitra-
tion explain,

Every day of a hearing, in which one or more lawyers, paralegals, client rep-
resentatives and witnesses are in attendance, having prepared hours for that 
day’s events, typically costs a client many thousands of dollars. While it is cer-
tainly important that the proceedings be fair and contribute to a sound result, 
it is also important that the proceedings be efficient and respectful of the par-
ties’ time and money. Conducting a fair but efficient hearing is almost entirely 
in the hands of the arbitrators and is the best hallmark of a truly accomplished 
commercial arbitrator.139 

First, unless a sound reason exists for bifurcation of the hearing by sub-
ject matter, the hearing days should be set consecutively, and with sufficient 
time to conclude the hearing in one continuous time period. Second, there 
are many ways to expedite the introduction of evidence at the hearing that 
are not available in a court trial. Unless the arbitrator is required by agree-
ment to follow formal rules of evidence, little time should be wasted on 
evidentiary objections other than privilege. Counsel and the arbitrator 
should concentrate on the probative nature of evidence, not its admissibil-
ity. At the same time, the arbitrator should make clear that duplicative or 
cumulative evidence is neither necessary nor will it be given weight. The 

139. Id. at 75.
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participants should establish an order of proof that makes sense given the 
issues and consider whether evidence should be submitted in phases, per-
haps allowing for the ruling on threshold issues that may resolve the rest 
of the case. Joint exhibits should be submitted, and a process for submis-
sion of unobjectionable exhibits en masse should be established. The par-
ties and arbitrator should consider whether testimony can be submitted in 
writing or pre-recorded, whether to take witnesses out of turn, and how 
testimony can be obtained from witnesses who are not subject to subpoena 
for the hearing. Expert testimony should be introduced in a way that high-
lights the areas of disagreement, and possibly should be offered at the same 
phase of the hearing, one after another, in a process that has been referred 
to as “hot-tubbing.” Finally, any pre- and post-hearing briefing, if allowed, 
should be limited both as to the timing and length to only that which the 
arbitrator needs. 

C.  Decisions to Save Time and Money Need Not Sacrifice a Fair,  
Well-Reasoned Decision 

Undertaken with care, efforts to save time and expense should not im-
peril fairness of the proceeding or the quality of the arbitrator’s decision-
making. The many decisions that the parties, their counsel, and arbitrators 
can make to alter the current (objectionable) trend of arbitration to cost 
as much, and last as long as, litigation must be made recognizing that each 
case may be unique, that the parties’ needs and goals will likely differ, 
and that a “well run arbitration will at some level be custom-tailored for 
the particular case.”140 Nevertheless, the example provided by expedited 
construction adjudication in Britain, and the well-reasoned procedures 
afforded by the JAMS or AAA expedited rules, discussed above, argue in 
favor of the conclusion that resolving disputes on an expedited basis, fol-
lowing limited discovery, need not sacrifice quality. 

Just as there is no guarantee of a just and fair resolution of a lawsuit, no 
matter how long it takes to get to trial and how much money is spent in 
discovery and motion practice, there is no guarantee of the quality of an 
arbitral decision. In both types of dispute resolution, the parties must do 
their best to effectively prepare and put on their cases. Witnesses must 
be persuasive, credible, and available for hearing. Exhibits must be under-
standable. The difference is that in arbitration, all involved should benefit 
if they cooperate with the arbitrator, who is managing the process in a way 
that is efficient and cost-effective, but fundamentally fair, so that the arbi-
trator has only the evidence needed to render a well-reasoned decision as 
quickly as reasonably possible. 

140. Id. at 23.
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VIII. THE ARBITRATION AWARD

A. Monetary and Nonmonetary Relief
The flexibility of arbitration proceedings extends to the award that is 
given. Arbitration awards need not be limited to monetary determinations, 
although it is important to note that some states will impose limitations 
on the types of awards that arbitrators can provide. For example, while 
the FAA permits an arbitrator to award punitive damages, New York law 
typically does not permit punitive damages.141 Furthermore, the JAMS and 
AAA rules expressly provide that the relief granted by the arbitrator can 
include any remedy or relief that the arbitrator deems necessary and that is 
within the scope of the agreement of the parties, including, but not limited 
to, equitable and injunctive relief and specific performance of a contract.142

B. Costs and Fee Shifting Provisions
Whether an arbitrator can award costs and fees to one or more parties is a 
function of both the applicable rules and the arbitration agreement itself. 
Both the JAMS and AAA rules give the arbitrator broad latitude to require 
one side or the other to bear the arbitration filing fees and the fees of the 
arbitrator, or it may divide such fees and expenses unevenly.143 The arbi-
tration agreement or applicable law will typically determine whether the 
arbitrator may award attorney’s fees. The JAMS Comprehensive Rules and 
AAA Construction Industry Rules currently in effect144 expressly limit the 
arbitrator’s power to make an award of attorney’s fees. An award of fees is 
permitted only if all parties have requested attorney’s fees, or if such fees 
are authorized by statute or by applicable agreement.145 

C. Types of Awards
Different disputes may call for different kinds of awards. In some cases, a 
standard award, which merely states that one party is awarded a specific 
dollar figure from the other party, may be sufficient. But some disputes—
and a construction dispute is a good example—may include numerous 
claims by each party against the other, and a standard award may be inad-
equate to explain the particulars. 

141. Garrity v Lyle Stuart, Inc., 353 N.E.2d 793, 794 (N.Y. 1976).
142. AAA Commercial Rules, supra note 15, r. 48(a); JAMS Comprehensive Rules, supra 

note 17, r. 24(c)–(e). 
143. The arbitrator “may assess and apportion the fees, expenses and compensation related 

to such award as the arbitrator deems is appropriate.” AAA Commercial Rules 48(b). See also 
JAMS Comprehensive Rule, 24(f); Benedict P. Morelli & Assocs., P.C. v. Shainwald, 49 A.D.3d 
476 (N.Y. App. Div. 2008) (distinguishing arbitrator’s award unequally allocating fees from 
punitive damages).

144. Am. Arb. Ass’n, Construction Industry Arbitration Rules of the AAA and 
Mediation Procedures (2015) [hereinafter AAA Construction Rules].

145. Id. r. 48(d)(ii); JAMS Comprehensive Rules, supra note 17, r. 24(g).
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1. Standard
According to the AAA Rules, the standard award consists of a “concise 
written financial breakdown of any monetary awards” as well as “a line item 
disposition of each nonmonetary claim or counterclaim.”146 The JAMS 
Rules also provide that “[u]nless all Parties agree otherwise, the Award shall 
also contain a concise written statement of the reasons for the Award.”147 
Where the dispute involves only a claim and no counterclaims, and where 
the nature of the claim is not complex, such a concise award may be suf-
ficient for the parties’ purposes. 

2. Reasoned
Under the AAA rules, and JAMS practice, the parties may opt for “a rea-
soned opinion, an abbreviated opinion, findings of fact, or conclusions of 
law.”148 As noted above, the AAA Rules require the parties to commit to 
the form of award at the time of preliminary hearing.149 While a standard 
award includes only the relief awarded to each side, the reasoned award 
adds a detailed explanation, and it may include the findings and the law, 
similar to a court’s bench decision, which includes findings of fact and con-
clusions of law. While it would seem that the parties would appreciate as 
much insight as possible into the arbitrator’s reasoning, such awards are 
not always looked upon with favor by arbitrators and parties alike for simi-
lar reasons. First, the reasoned award could require a more detailed final 
submission by counsel, which may involve greater expense. In addition, 
the parties will have to bear the expense of the arbitrator’s work prepar-
ing a reasoned award, which takes far more time to craft by the arbitrator 
or arbitration panel than a standard award, and, since arbitrators typically 
charge by the hour, this method can drive up the expenses in the post-
hearing period. Arbitrators may wish to avoid more detailed awards, espe-
cially where there is no stenographic record, because capturing the specific 
testimony that supports particular findings can be challenging. In addition, 
while the bases to challenge awards are narrow, arbitrators will generally 
worry that the more content to the decision, the greater the possibility that 
one party or the other will find fault or error in the decision.

3. In Between
Once again, the flexibility of arbitration allows the parties to customize 
the process. If the arbitrator agrees, both the JAMS and AAA rules permit 
the parties to fashion the form of award. Since each dispute has a degree 

146. AAA Construction Rules, supra note 145, r. 47(b).
147. JAMS Comprehensive Rules, supra note 17, r. 24(h).
148. AAA Construction Rules, supra note 145, r. 47(c).
149. Id.
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of uniqueness, the permutations of a particular case may suggest that a 
combination of methods is the best. Advocates and parties would be well 
advised to conduct an early evaluation of the kind of award that will best 
suit their needs in a particular dispute.

D. Will Aspects of the Award Impact Companion Litigation?
Arbitration and litigation are not always compatible. For example, arbitra-
tion is a contract right that can be waived, and one way to do so is to engage 
in litigation.150 However, “[n]ot every foray into the courthouse effects a 
waiver of the right to arbitrate.”151 Construction projects of magnitude will 
have multiple levels of contract: a prime contract or contracts with the 
owner, the prime contractor’s subcontracts with the subcontractors or trade 
contractors, sub-subcontracts, supply agreements with subcontractors, and 
so on. In addition, there may be lateral agreements, such as the owner’s 
agreement with a design professional or a construction manager, and there 
may also be mechanic’s liens filed and surety bonds, or even multiple levels 
of surety bonds. The existence of such external disputes can mean that the 
arbitration award may have impact beyond the contract dispute that is the 
genesis of the arbitration.

1. Mechanic’s Liens
Because mechanic’s liens are a statutory remedy, practitioners may not rely 
entirely upon arbitration proceedings to preserve the rights of a mechanic’s 
lienor. However, contractual dispute resolution procedures can be disposi-
tive of the rights of the lienor and those with whom the lienor has contrac-
tual privity.152 Accordingly, by reason of the concepts of collateral estoppel 
and res judicata, the determination in an arbitration may be relied upon by 
a court to determine the threshold issue of contractual liability as between 
lienor and the party contractually upstream. However, to ensure clarity, the 
advocate may wish to alert the arbitrator or arbitration panel to the exis-
tence of the companion lien or lien foreclosure action so that appropriate 
findings are included in any arbitration award. 

2. Surety Bond
Where the bonded contract includes an arbitration provision, and the prin-
cipal has engaged in arbitration, it is historically true that the surety will 
be bound by the substantive determination concerning the parties’ con-
tract rights. However, the surety remains at liberty to litigate the defenses 

150. Sherrill v. Grayco Builders, 475 N.E.2d 772, 775–76 (N.Y. 1985).
151. Id. at 776.
152. See, e.g., Cava Constr. & Dev., Inc. v DAB Grp., 2010 N.Y. Misc. LEXIS 5203 (N.Y. 

Sup. Ct. Oct. 25, 2010) (staying N.Y. Lien Law § 59 demand for foreclosure until completion 
of pending arbitration proceeding).
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otherwise available to the surety under the applicable bond (such as that 
the claim is barred by the bond’s limitations of actions provision).153 Con-
versely, where the surety steps into its principal’s rights to the underlying 
agreement, some courts have ruled that the surety is bound to arbitrate.154 
There is a lack of consistency among jurisdictions on this point, however.155

3.  Litigation at Other Levels (e.g., Dispute Between Owner and GC 
Impacting Litigation Between GC and Sub)

If an alleged scope gap156 originates at the prime contract level, that gap 
can have a ripple effect down the contractual chain and across to the de-
sign professional. As a result, construction disputes frequently implicate 
multiple levels of contract. Unless the project agreements are coordinated, 
the disputes may be subject to resolution in different fora.157 For exam-
ple, the 2007 version of American Institute of Architects family of docu-
ments provides for the parties to select dispute resolution, and arbitration 
is among the choices. If arbitration is consistently chosen up and down the 
chain, then those proceedings could be consolidated. However, in some 
cases, the owner’s agreement with a design professional may contain a non- 
consolidation provision, which has the effect of preventing any dispute 
with the design professional to be consolidated with the owner’s arbitra-
tion with a prime contractor.158 

153. Fid. & Deposit Co. of Md. v. Parsons & Whittemore Contractors Corp., 397 N.E.2d 
380, 381 (N.Y. 1979).

154. In re Int’l Fidelity Ins. Co. (Saratoga Springs Pub. Library), 236 A.D.2d 719, 720 (N.Y. 
App. Div. 1997); Liberty Mut. Ins. Co. v. N. Picco & Sons Contracting Co., 2008 U.S. Dist. 
LEXIS 4915 (S.D.N.Y. Jan. 16, 2008).

155. 
156. The term scope gap refers to an error in a set of construction plans or specifications for 

which a necessary item of work could reasonably fall under one division of construction speci-
fications or another but, due to oversight or other error, is not assigned to either. For example, 
metal piping carrying water for a water-sourced heating and cooling system might reasonably 
fall under the plumbing specification division or the heating, ventilating, and air-conditioning 
specification division. If it is left out of both, a “gap” in the overall scope of work occurs which 
must be corrected by a change order or other contract modification.

157. Compare Developers Sur. & Indem. Co. v. Carothers Constr., Inc. 2017 U.S. Dist. 
LEXIS 111021 (D.S.C. July 18, 2017) (holding that surety was bound to arbitrate perfor-
mance bond dispute by virtue of an arbitration agreement in the underlying contract), with 
Developers Sur. & Indem. Co. v. Carothers Constr., Inc., 2017 U.S. Dist. LEXIS 135949 (D. 
Kan. Aug. 24, 2017) (holding that surety was not bound to arbitrate performance bond dispute 
by virtue of an arbitration agreement in the underlying contract). 

158.  L.A. Wenger Contracting Co., Inc. v. Kreisler Borg Florman Gen. Constr. Co., Inc., 
43 A.D.3d 305 (N.Y. App. Div. 2007) (subcontractor was not unambiguously bound to dispute 
resolution provision by virtue of flow-down provision requiring subcontractor to comply with 
prime contract dispute provisions where submission of dispute by prime contractor to city 
dispute review board, with which subcontractor had no privity).
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IX. POST-HEARING

A. Challenge to Award and Appellate Remedies
To protect the sanctity and finality of arbitration, few bases to challenge 
arbitration awards are permitted. In general, arbitration awards are pre-
sumed valid.159 The clear intent of this general rule is to prevent the loser 
from relitigating the case in court after an unsatisfactory award is rendered. 
Orders compelling arbitration are not ordinarily appealable, as the par-
ties must wait until arbitration is complete and an appeal is filed on the 
judgment.160 However, appellate remedies are available when the parties 
are denied arbitration or when an order is issued granting a stay of arbi-
tration.161 Parties can also appeal an arbitration award with a showing of 
evident partiality on behalf of the arbitrator.162 Similarly, challenges to an 
award may be permitted for instances of arbitrator impropriety or abuse.

When parties decide to arbitrate, they not only give up their right to be 
heard in a court of law, but also forgo the protections the courts provide. 
Parties present their disputes to an arbitrator who often is “not bound by 
substantive law or the rules of evidence.”163 Arbitration can be a form of 
“rough” justice because the arbitrator applies his or her own interpretation 
of the law to the facts and determines the outcomes as he or she sees fits, 
even if the relief exceeds the parties’ requested remedy.164 

In addition to parties giving up the protections of the courts, they waive 
the right to appeal, unless they have agreed to consensual appellate proce-
dures, such as the optional appellate procedures allowed by JAMS. Other-
wise, appellate remedies for challenging an arbitration award are scarce. A 
court cannot vacate an arbitrator’s award, even if the decision clearly goes 
against the rules of law.165 

As one court ruled:

An arbitration award should not be vacated unless it is violative of a strong 
public policy, is totally irrational, or clearly exceeds a specifically enumerated 
limitation on the arbitrator’s power . . . . An arbitrator is not bound to abide by 
the principles of substantive law or rules of procedure which govern the tra-
ditional litigation process. . . . Arbitrators do not even have to make findings, 

159. George L. Blum, Annotation, Setting Aside Arbitration Award, 67 A.L.R.5th 179, § 2b 
(1999).

160. Muao v. Grosvenor Props., Ltd., 122 Cal. Rptr. 2d 131, 134 (Ct. App. 2002).
161. David B. Harrison, Annotation, Appealability of State Court’s Order or Decree Compelling 

or Refusing to Compel Arbitration, 6 A.L.R.4th 652, § 2a (1981).
162. Blum, supra note 158, § 2b; see also Team Scandia v. Greco, 6 F. Supp. 2d 795, 798 (S.D. 

Ind. 1998) (finding parties agreeing to binding arbitration waive their right to appeal on the 
merits, but not their right to appeal based on the arbitrator’s bias).

163. Silverman v. Benmor Coats, Inc., 461 N.E.2d 1261, 1266 (N.Y. 1984) (citation 
omitted).

164. Id. 
165. Id.
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specify the formula used in calculating the award, or indicate the bases for the 
award. . . . Moreover, arbitrators do not have to justify their awards. It must 
merely be evident upon a reading of the record that there exists a rational 
basis for the award . . . . On the record before us, we find no basis to vacate 
the award.166

As a result, often the only appellate relief parties can seek is to claim viola-
tion of Section 10 of the FAA for violations of public policy or an arbitrary 
and capricious award.167

B. Enforcement Considerations ( FAA and State Acts)
The enforcement of arbitration awards has generated judicial controversy 
based on the apparently discretionary and mandatory language used in 
Section 9 of the FAA:

If the parties in their agreement have agreed that a judgment of the court shall 
be entered upon the award made pursuant to the arbitration, . . . then at any 
time within one year after the award is made any party to the arbitration may 
apply to the court so specified for an order confirming the award, and there-
upon the court must grant such an order unless the award is vacated, modified, 
or corrected as prescribed in sections 10 and 11. . . .168 

The issue among the circuits is whether the statute imposes a discretion-
ary or mandatory one-year statute of limitations on parties seeking to con-
firm arbitration awards.169 The Fourth and Eighth Circuits implemented a 
discretionary interpretation, but the Second Circuit implemented a man-
datory interpretation.170

Under the discretionary interpretation, the word “may” calls for permis-
sive action unless it conflicts with legislative intent, history, or purpose.171 
The language of the statute states that “any party ‘may apply’ for a confir-
mation order, but the court ‘must grant’ the order absent a modification 
or vacation under §§ 10 or 11.”172 The Fourth Circuit found Congress 
intended “may” to be discretionary since both discretionary and mandatory 
wording was used throughout Section 9.173 

The mandatory interpretation, as adopted by the Second Circuit, holds 
all summary confirmation awards filed after one year are time barred due 

166. Salco Constr. Co. v. Lasberg Constr. Assocs., 249 A.D.2d 309, 309–10 (N.Y. App. Div. 
1998) (internal citations omitted).

167. Id.; Amalgamated Transit Union v. Green Bus Lines, Inc., 409 N.E.2d 1354, 1354–55 
(N.Y. 1980); Rochester City Sch. Dist. v. Rochester Teachers Ass’n, 362 N.E.2d 977, 980 (N.Y. 
1977).

168. 9 U.S.C. § 9 (emphasis added). 
169. Kissling, supra note 28, at 891. 
170. Id.
171. Id. at 895.
172. Id.
173. Id.
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to a firm one-year statute of limitation.174 This interpretation is based on 
the Supreme Court’s conclusion that “may” could be read as discretionary, 
but was not “necessarily conclusive of congressional intent to provide for a 
permissive or discretionary authority.” 175 Further, a party seeking to alter 
the arbitration award must, within three months of the award being filed or 
delivered, provide notice to the adverse party or its attorney that a motion 
has been made to vacate, modify, or correct an award.176 

If the arbitration agreement is not governed by the FAA, then parties 
can turn to the enforcement provisions of their state’s arbitration stat-
ute.177 Eleven states comport with the FAA’s one-year statute of limitation 
to confirm awards.178 The remaining thirty-nine states and the District of 
Columbia have different statutes of limitations for confirming an award or 
look to their state’s general statute for execution of a judgment.179 

To advance the validity of arbitration, Congress and the states need to 
ensure arbitration statutes provide clear language and legislative intent, 
whether mandatory or permissive, to ensure parties cannot find loopholes 
to delay or vacate an arbitration award.

174. Id. at 898. 
175. Cortez Byrd Chips v. Bill Harbert Constr. Co., 529 U.S. 193, 198 (2000); see also 

United States v. Rodgers, 461 U.S. 677, 706 (1983) (finding “may” implies discretionary 
action but can be overcome if it conflicts with legislative intent or the structure and purpose 
of  the statute). 

176. 9 U.S.C. § 12.
177. Kissling, supra note 28, at 915–16.
178. Id.
179. Id. at 916.
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APPENDIX A

THE TRAVELERS PERFORMANCE BOND FORMS

Travelers EDR Performance Bond (August 2018) 
 

Expedited Dispute
Resolution Bond 
(P3 Form) 

TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA

Hartford, Connecticut  06183

Bond No.       

KNOW ALL WHO SHALL SEE THESE PRESENTS: 
  
THAT WHEREAS,       (“Obligee”) awarded to       (“Principal"), a contract (“Contract”) for performance 
of design and construction work for a project known as the       ( "Project") (capitalized terms used herein but 
not otherwise defined have the meanings given to such terms in the Contract);   

AND WHEREAS, it is one of the conditions of the Contract that these presents shall be executed; 

NOW THEREFORE, We the undersigned Principal and Travelers Casualty and Surety Company of America 
("Surety"), duly authorized to do business in        are firmly bound and held unto the Obligee, in the penal 
sum of       Dollars ($     ) good and lawful money of the United States of America for the payment 
whereof, well and truly to be paid to the Obligee, we bind ourselves, our heirs, successors, executors, 
administrators, and assigns, jointly and severally, firmly by these presents. 

THE CONDITION OF THE FOREGOING OBLIGATION IS SUCH THAT: 

1. If the Principal shall in all things stand to and abide by and well and truly keep, perform and complete all 
covenants, conditions, agreements, and obligations under the Contract, including any and all amendments, 
supplements, and alterations made to the Contract as therein provided, on Principal's part to be kept and 
performed at the time and in the manner therein specified, if Principal shall indemnify and save harmless
Obligee, its directors, officers, employees and agents, as therein stipulated, and if  Principal shall reimburse 
upon demand of Obligee any sums paid the Principal that exceed the final payment determined to be due 
upon completion of the Project, then these presents shall become null and void; otherwise they shall remain 
in full force and effect unconditionally, irrevocably and shall be non-cancellable; provided, however, that this 
Bond shall be released one year after Final Acceptance of the Project by the Obligee.

2. The obligations covered by this Bond specifically include liability for liquidated damages and warranties as 
specified in the Contract, but in no event shall the Surety’s aggregate liability exceed the penal sum of this 
Bond.  

3. The obligations covered by this Bond solely cover the design and construction work to be performed by 
Principal under the Contract. 

4. The Surety agrees that no fraud practiced by any person other than the Obligee(s) seeking to recover on 
this Bond, as well as no change, extension of time, alterations, additions, omissions or other modifications of 
the terms of the following shall in any way affect Surety’s obligations on this Bond, and it does hereby waive 
notice of such changes, extensions of time, alterations, additions, omissions or other modifications to: 

a) the Contract, or 

b) in the Work to be performed with respect to the Project, or 
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Travelers EDR Performance Bond (August 2018) 
 

c) in the specifications or plans, or any change or modification of any terms of payment or extension of 
time for any payment pertaining or relating to the Contract, or 

d) any conditions precedent or subsequent in this Bond attempting to limit the right of recovery of 
Obligee(s) otherwise entitled to recover under this Bond. 

5. Surety agrees that payments made to laborers, contractors, subcontractors and suppliers to satisfy claims 
on any payment bond that Surety may issue in conjunction herewith do not reduce the penal sum of this 
Bond. Payments made to laborers, contractors, subcontractors or suppliers under any agreement wherein
Surety has arranged for completion of the work to satisfy this Bond will not be considered payment bond 
claims.

6. Whenever Principal shall be, and is declared by Obligee to be in default under the Contract, there being no 
Obligee default under the Contract, the Surety shall within fifteen (15) days of receipt of a letter from Obligee 
in the form set forth in Schedule A: 

a) remedy such default, or 

b) complete the design and construction work covered by this Bond in accordance with the terms and 
conditions of the Contract then in effect, or 

c) select a contractor or contractors to complete all design and construction work covered by this Bond in 
accordance with the terms and conditions of the Contract then in effect, using a contractor or 
contractors approved by the Obligee as required by the Contract (provided, that the Surety may not 
select the Principal or any affiliate of the Principal to complete the Work for and on behalf of the Surety 
without Obligee's express written consent), arrange for a contract meeting the requirements of the 
Contract between such contractor or contractors and Obligee, and make available as design and 
construction work progresses (even though there should be a default or a succession of defaults under 
such contract or contracts of completion arranged under this paragraph) sufficient funds to pay the cost 
of completion less the unpaid balance of the contract price; but not exceeding, including other costs and 
damages for which Surety is liable hereunder, the bonded sum; or 

d) waive Surety’s right to perform and complete, arrange for completion, or obtain a new contractor and 
with reasonable promptness under the circumstances after investigation, determine the amount for 
which it may be liable to Obligee and, promptly (and in any event within five (5) business days after the 
fifteen (15) day period referenced above in Paragraph 6) make payment to Obligee. 

7. In the event that the Surety disputes its liability pursuant to this Bond, which includes any allegations of 
fraud, such dispute shall be determined in the first instance in accordance with the dispute resolution 
process (“DRP”) attached hereto as Schedule B. A Decision, as defined in Schedule B, shall be rendered 
within thirty (30) days of the Adjudication Commencement Date, or as otherwise extended pursuant to the 
DRP. The Decision shall be binding on Surety, Principal and Obligee but subject to each party’s right to a de 
novo appeal of the Decision to a court of competent jurisdiction. Unless or until such time as a court of 
competent jurisdiction issues an order or ruling that conflicts with the Decision, either in whole or in part, all 
parties shall perform in accordance with the Decision and Paragraph 6 of this Bond. For purposes of this 
paragraph, if Surety fails to make an election within the fifteen (15) days set forth in Paragraph 6 of this 
Bond, the claim shall be deemed to be disputed.  

The Surety shall be fully liable under this Bond up to the full penal sum hereof, regardless of any 
modifications (of whatever amount) to the Contract amount, provided that the Surety’s obligations under this 
Bond shall not be greater than those of Principal under the Contract.
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8. [Use in case of multiple or co-sureties] The Co-Sureties agree to empower a single representative with 
authority to act on behalf of all of the Co-Sureties with respect to this Bond, so that the Obligee(s) will have 
no obligation to deal with multiple sureties hereunder. All correspondence from the Obligee(s) to the Co-
Sureties and all claims under this Bond shall be sent to such designated representative. The designated 
representative may be changed only by delivery of written notice (by personal delivery or by certified mail, 
return receipt requested) to the Obligee designating a single new representative, signed by all of the Co-
Sureties. The initial representative shall be      , whose contact information is      .

9. Schedules A and B are an integral part of this Bond and are specifically incorporated herein as if set out in 
full in the body of this Bond.  

10. If any provision of this Bond is found to be unenforceable as a matter of law, all other provisions shall 
remain in full force and effect.

IN WITNESS WHEREOF, we have hereunto set our hands and seals on this at       on this       day of 
     , 20     .

PRINCIPAL (full legal name): 
Address:        

By: __________________________________  
Title:        
Contact Name:       
Phone: (     )      

SURETY (full legal name):
Address:        

By: __________________________________  
Title:        
Contact Name:       
Phone: (     )      

[Note: If more than one surety, then add appropriate number of lines to signature block.] 

[Note: A copy of a certificate that the Surety (or Co-Sureties) is (are) authorized to transact business in       
must be attached.] 

[Note: The Bond shall be signed by authorized persons. Where such persons are signing in a representative 
capacity (e.g., an attorney-in-fact), but are not a members of the firm, partnership, or joint venture, or an officer 
of the legal entity involved, evidence of authority must be attached.]
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Schedule A
Form of Demand

Date  

Travelers Casualty & Surety Company of America 
Attention:       
One Tower Square 
Hartford, CT 06183 

Re: Performance Bond No.:       (the “Bond”) 
Principal:       (the “Principal”) 
Obligee:       (the “Obligee”) 
Contract:       (the “Contract”) 

Dear Sir: 

Pursuant to the Bond the Obligee hereby certifies that: 

1. Principal is and continues to be in default of Principal’s obligations under the Contract;

2. Obligee has issued a notice of default to Principal in accordance with the provisions of the Contract; and 

3. Obligee has honored and will continue to honor and perform in all material respects its obligations under 
the Contract.

We hereby demand that Surety honor its obligations under the Bond forthwith. 

Obligee acknowledges that if Surety intends to dispute its liability pursuant to the Bond, then the parties shall 
proceed immediately with the DRP set forth in Schedule B. 

Yours truly,

  
Obligee

  
By: ____________________________
Name:        
Title:        

TIPS_54-1.indd   258 3/21/19   3:09 PM



259Effective Use of Arbitration

Travelers EDR Performance Bond (August 2018) 
 

Schedule B

Dispute Resolution Process
Given the on default nature of the Bond, the Principal, the Surety and the Obligee acknowledge that they may 
not agree whether the Surety is liable to make payment pursuant to the Bond. In order to ensure that such 
disputes are determined quickly so as to allow for the orderly and timely completion of the Contract, the 
Principal, the Surety and the Obligee agree to submit such disputes to the dispute resolution process set out 
below. Terms not defined herein shall have the meaning ascribed to them in the body of the Bond. The parties 
acknowledge that any decision rendered in the DRP (an “Award”) will be binding during the completion of the 
Contract, but subject to appeal de novo by any party at any time to a court of competent jurisdiction. 

1. “Dispute” means a disagreement as to the Surety’s liability pursuant to the Bond following Obligee’s 
Demand. 

2. Disputes arising prior to the date of substantial completion shall be submitted for binding resolution to 
adjudication (“Adjudication”) administered by JAMS – The Resolution Experts! (“JAMS”) in accordance with 
the procedure set out below. 

3. Surety or Obligee shall demand Adjudication by filing an Adjudication statement electronically with JAMS, 
and serving electronic copies by email upon the Principal and the Obligee, utilizing the electronic forms and 
filing directions provided by JAMS on its website at www.jamsadr.com. The Adjudication statement shall set 
forth in detail the factual and legal issues submitted for Adjudication and shall be sent no later than 10 days 
following Obligee’s Demand. 

4. Within three (3) business days after the Adjudication statement is filed and served, the parties shall appoint 
an adjudicator (the “Adjudicator”) who shall be a panelist on the JAMS Global Engineering & Construction 
Panel (“JAMS GEC Panel”) of dispute adjudicators. If the parties fail to appoint an Adjudicator within the 
three (3) day period, JAMS shall administratively appoint an Adjudicator from the JAMS GEC Panel. The
Adjudicator shall be under a duty to act impartially and fairly and shall serve as an independent neutral. At 
all times during and after the Adjudication the Adjudicator shall be shielded by quasi-judicial immunity from 
suit or other legal process. 

5. The Adjudication shall commence on the date that JAMS receives the Adjudication statement and initial 
deposit of funds, and confirms the appointment of the Adjudicator (the “Adjudication Commencement Date”). 
Unless the Adjudicator decides otherwise, the Principal, the Surety and the Obligee shall pay the final fees 
and expenses of Adjudication as set forth in the Contract. If the Adjudicator determines that Principal and 
Surety are aligned and have the same commonality of interest against Obligee, Principal and Surety jointly 
shall be charged with one share and Obligee will be charged with one share. Should any party fail to deposit 
funds as required by JAMS, any other party may advance the deposit, and the amount of that advanced 
deposit will be taken into consideration in the Adjudicator’s decision. 
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6. Upon commencement of the Adjudication, the Adjudicator is empowered to take the initiative in ascertaining 
the facts and the law, and to exercise sole discretion in managing the Adjudication process. Among other 
things, the Adjudicator may require the parties to make additional factual submissions such as sworn 
witness statements and business documents, may interview important witnesses after notice to the parties 
and affording opportunity to attend, may request and consider expert reports and may call for memoranda 
on legal issues. Notwithstanding the foregoing, the Adjudicator must decide the following questions: 

a. Is Principal in default of Principal’s Obligations? 

b. Has Obligee complied in all material respects with its obligations in good faith pursuant to the Design 
Build Contract? 

c. Is Surety liable to perform in accordance with Paragraph 6 of the Bond? 

7. The Adjudicator shall issue a written decision (the “Decision”) which shall be binding upon and enforceable 
by the parties through the completion of the Principal’s obligations. Any payment required in the Decision 
shall be made immediately. The Decision shall be issued through JAMS as soon as practicable but in no 
event later than thirty (30) calendar days after the Adjudication Commencement Date, or within any later 
time agreed upon by the parties. Unless the parties agree otherwise, the Decision shall state reasons 
therefore and shall be admissible in later administrative, arbitral or judicial proceedings between the parties.  

8. This thirty (30) calendar day period may be extended by the Adjudicator in its sole discretion for no more 
than fourteen (14) days in the event that JAMS has requested any party to make an additional fee and 
expense deposit and such funds have not been deposited as requested or advanced by another party.

9. Any Party may request clarification of the Decision within five (5) business days of its issuance, and the 
Adjudicator shall provide clarification within five (5) business days thereafter. Said clarification shall not 
delay any required payment. 

10. Upon any settlement by the parties of the dispute prior to issuance of a Decision, the parties shall jointly 
terminate the Adjudication. Such removal or termination shall not affect the parties’ continuing joint and 
several obligations for payment to JAMS of unpaid fees and expenses. 

11. The parties shall comply with the Decision, unless and until it is subsequently vacated or modified. If the 
Decision is that the Surety is liable to perform in accordance with Paragraph 6 of the Bond, then 
notwithstanding the commencement of any appeal de novo of the Decision, Surety shall perform in 
accordance with the terms of the Bond until Principal’s obligations are completed, but not to exceed the 
penal sum of this Bond.
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Expedited Dispute
Resolution Bond 
(P3 Form) 

TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA

Hartford, Connecticut  06183

Bond No.       

KNOW ALL WHO SHALL SEE THESE PRESENTS: 
  
THAT WHEREAS,       (“Obligee”) awarded to      (“Principal"), a contract (“Contract”) for performance of 
design and construction work for a project known as the      ( "Project") (capitalized terms used herein but not 
otherwise defined have the meanings given to such terms in the Contract);   

AND WHEREAS, it is one of the conditions of the Contract that these presents shall be executed; 

NOW THEREFORE, We the undersigned Principal and Travelers Casualty and Surety Company of America,
     , and       (collectively, "Surety"), duly authorized to do business in       are firmly bound and held 
unto the Obligee, in the penal sum of       Dollars ($     ) good and lawful money of the United States of 
America for the payment whereof, well and truly to be paid to the Obligee, we bind ourselves, our heirs, 
successors, executors, administrators, and assigns, jointly and severally, firmly by these presents. 

THE CONDITION OF THE FOREGOING OBLIGATION IS SUCH THAT: 

1. If the Principal shall in all things stand to and abide by and well and truly keep, perform and complete all 
covenants, conditions, agreements, and obligations under the Contract, including any and all amendments, 
supplements, and alterations made to the Contract as therein provided, on Principal's part to be kept and 
performed at the time and in the manner therein specified, if Principal shall indemnify and save harmless
Obligee, its directors, officers, employees and agents, as therein stipulated, and if  Principal shall reimburse 
upon demand of Obligee any sums paid the Principal that exceed the final payment determined to be due 
upon completion of the Project, then these presents shall become null and void; otherwise they shall remain 
in full force and effect unconditionally, irrevocably and shall be non-cancellable; provided, however, that this 
Bond shall be released one year after Final Acceptance of the Project by the Obligee.

2. The obligations covered by this Bond specifically include liability for liquidated damages and warranties as 
specified in the Contract, but in no event shall the Surety’s aggregate liability exceed the penal sum of this 
Bond.  

3. The obligations covered by this Bond solely cover the design and construction work to be performed by 
Principal under the Contract. 

4. The Surety agrees that no fraud practiced by any person other than the Obligee(s) seeking to recover on 
this Bond, as well as no change, extension of time, alterations, additions, omissions or other modifications of 
the terms of the following shall in any way affect Surety’s obligations on this Bond, and it does hereby waive 
notice of such changes, extensions of time, alterations, additions, omissions or other modifications to: 

a) the Contract, or 

b) in the Work to be performed with respect to the Project, or 
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c) in the specifications or plans, or any change or modification of any terms of payment or extension of 
time for any payment pertaining or relating to the Contract, or 

d) any conditions precedent or subsequent in this Bond attempting to limit the right of recovery of 
Obligee(s) otherwise entitled to recover under this Bond. 

5. Surety agrees that payments made to laborers, contractors, subcontractors and suppliers to satisfy claims 
on any payment bond that Surety may issue in conjunction herewith do not reduce the penal sum of this 
Bond. Payments made to laborers, contractors, subcontractors or suppliers under any agreement wherein
Surety has arranged for completion of the work to satisfy this Bond will not be considered payment bond 
claims.

6. Whenever Principal shall be, and is declared by Obligee to be in default under the Contract, there being no 
Obligee default under the Contract, the Surety shall within fifteen (15) days of receipt of a letter from Obligee 
in the form set forth in Schedule A: 

a) remedy such default, or 

b) complete the design and construction work covered by this Bond in accordance with the terms and 
conditions of the Contract then in effect, or 

c) select a contractor or contractors to complete all design and construction work covered by this Bond in 
accordance with the terms and conditions of the Contract then in effect, using a contractor or 
contractors approved by the Obligee as required by the Contract (provided, that the Surety may not 
select the Principal or any affiliate of the Principal to complete the Work for and on behalf of the Surety 
without Obligee's express written consent), arrange for a contract meeting the requirements of the 
Contract between such contractor or contractors and Obligee, and make available as design and 
construction work progresses (even though there should be a default or a succession of defaults under 
such contract or contracts of completion arranged under this paragraph) sufficient funds to pay the cost 
of completion less the unpaid balance of the contract price; but not exceeding, including other costs and 
damages for which Surety is liable hereunder, the bonded sum; or 

d) waive Surety’s right to perform and complete, arrange for completion, or obtain a new contractor and 
with reasonable promptness under the circumstances after investigation, determine the amount for 
which it may be liable to Obligee and, promptly (and in any event within five (5) business days after the 
fifteen (15) day period referenced above in Paragraph 6) make payment to Obligee. 

7. In the event that the Surety disputes its liability pursuant to this Bond, which includes any allegations of 
fraud, such dispute shall be determined in the first instance in accordance with the dispute resolution 
process (“DRP”) attached hereto as Schedule B. A Decision, as defined in Schedule B, shall be rendered 
within thirty (30) days of the Adjudication Commencement Date, or as otherwise extended pursuant to the 
DRP. The Decision shall be binding on Surety, Principal and Obligee but subject to each party’s right to a de 
novo appeal of the Decision to a court of competent jurisdiction. Unless or until such time as a court of 
competent jurisdiction issues an order or ruling that conflicts with the Decision, either in whole or in part, all 
parties shall perform in accordance with the Decision and Paragraph 6 of this Bond. For purposes of this 
paragraph, if Surety fails to make an election within the fifteen (15) days set forth in Paragraph 6 of this 
Bond, the claim shall be deemed to be disputed.  

The Surety shall be fully liable under this Bond up to the full penal sum hereof, regardless of any 
modifications (of whatever amount) to the Contract amount, provided that the Surety’s obligations under this 
Bond shall not be greater than those of Principal under the Contract.
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8. [Use in case of multiple or co-sureties] The Co-Sureties agree to empower a single representative with 
authority to act on behalf of all of the Co-Sureties with respect to this Bond, so that the Obligee(s) will have 
no obligation to deal with multiple sureties hereunder. All correspondence from the Obligee(s) to the Co-
Sureties and all claims under this Bond shall be sent to such designated representative. The designated 
representative may be changed only by delivery of written notice (by personal delivery or by certified mail, 
return receipt requested) to the Obligee designating a single new representative, signed by all of the Co-
Sureties. The initial representative shall be      , whose contact information is      .

9. Schedules A and B are an integral part of this Bond and are specifically incorporated herein as if set out in 
full in the body of this Bond.  

10. If any provision of this Bond is found to be unenforceable as a matter of law, all other provisions shall 
remain in full force and effect.

IN WITNESS WHEREOF, we have hereunto set our hands and seals on this at       on this       day of 
     , 20     .

PRINCIPAL (full legal name): 
Address:        

By: __________________________________  
Title:        
Contact Name:       
Phone: (     )      
SURETY (full legal name):
Address:        

By: __________________________________  
Title:        
Contact Name:       
Phone: (     )      
SURETY (full legal name):
Address:        

By: __________________________________  
Title:        
Contact Name:       
Phone: (     )      
SURETY (full legal name):
Address:        

By: __________________________________  
Title:        
Contact Name:       
Phone: (     )      

TIPS_54-1.indd   263 3/21/19   3:09 PM



Tort Trial & Insurance Practice Law Journal, Winter 2019 (54:1)264

Travelers Co-Surety EDR Performance Bond (August 2018) 
 

[Note: If more than one surety, then add appropriate number of lines to signature block.] 

[Note: A copy of a certificate that the Surety (or Co-Sureties) is (are) authorized to transact business in       
must be attached.] 

[Note: The Bond shall be signed by authorized persons. Where such persons are signing in a representative 
capacity (e.g., an attorney-in-fact), but are not a members of the firm, partnership, or joint venture, or an officer 
of the legal entity involved, evidence of authority must be attached.]
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Schedule A
Form of Demand

Date  

Travelers Casualty & Surety Company of America 
Attention:        
One Tower Square 
Hartford, CT 06183 

Re: Performance Bond No.:       (the “Bond”) 
Principal:       (the “Principal”) 
Obligee:       (the “Obligee”) 
Contract:       (the “Contract”) 

Dear Sir: 

Pursuant to the Bond the Obligee hereby certifies that: 

1. Principal is and continues to be in default of Principal’s obligations under the Contract;

2. Obligee has issued a notice of default to Principal in accordance with the provisions of the Contract; and 

3. Obligee has honored and will continue to honor and perform in all material respects its obligations under 
the Contract.

We hereby demand that Surety honor its obligations under the Bond forthwith. 

Obligee acknowledges that if Surety intends to dispute its liability pursuant to the Bond, then the parties shall 
proceed immediately with the DRP set forth in Schedule B. 

Yours truly,

  
Obligee

  
By: ____________________________
Name:        
Title:        
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Schedule B

Dispute Resolution Process
Given the on default nature of the Bond, the Principal, the Surety and the Obligee acknowledge that they may 
not agree whether the Surety is liable to make payment pursuant to the Bond. In order to ensure that such 
disputes are determined quickly so as to allow for the orderly and timely completion of the Contract, the 
Principal, the Surety and the Obligee agree to submit such disputes to the dispute resolution process set out 
below. Terms not defined herein shall have the meaning ascribed to them in the body of the Bond. The parties 
acknowledge that any decision rendered in the DRP (an “Award”) will be binding during the completion of the 
Contract, but subject to appeal de novo by any party at any time to a court of competent jurisdiction. 

1. “Dispute” means a disagreement as to the Surety’s liability pursuant to the Bond following Obligee’s 
Demand. 

2. Disputes arising prior to the date of substantial completion shall be submitted for binding resolution to 
adjudication (“Adjudication”) administered by JAMS – The Resolution Experts! (“JAMS”) in accordance with 
the procedure set out below. 

3. Surety or Obligee shall demand Adjudication by filing an Adjudication statement electronically with JAMS, 
and serving electronic copies by email upon the Principal and the Obligee, utilizing the electronic forms and 
filing directions provided by JAMS on its website at www.jamsadr.com. The Adjudication statement shall set 
forth in detail the factual and legal issues submitted for Adjudication and shall be sent no later than 10 days 
following Obligee’s Demand. 

4. Within three (3) business days after the Adjudication statement is filed and served, the parties shall appoint 
an adjudicator (the “Adjudicator”) who shall be a panelist on the JAMS Global Engineering & Construction 
Panel (“JAMS GEC Panel”) of dispute adjudicators. If the parties fail to appoint an Adjudicator within the 
three (3) day period, JAMS shall administratively appoint an Adjudicator from the JAMS GEC Panel. The
Adjudicator shall be under a duty to act impartially and fairly and shall serve as an independent neutral. At 
all times during and after the Adjudication the Adjudicator shall be shielded by quasi-judicial immunity from 
suit or other legal process. 

5. The Adjudication shall commence on the date that JAMS receives the Adjudication statement and initial 
deposit of funds, and confirms the appointment of the Adjudicator (the “Adjudication Commencement Date”). 
Unless the Adjudicator decides otherwise, the Principal, the Surety and the Obligee shall pay the final fees 
and expenses of Adjudication as set forth in the Contract. If the Adjudicator determines that Principal and 
Surety are aligned and have the same commonality of interest against Obligee, Principal and Surety jointly 
shall be charged with one share and Obligee will be charged with one share. Should any party fail to deposit 
funds as required by JAMS, any other party may advance the deposit, and the amount of that advanced 
deposit will be taken into consideration in the Adjudicator’s decision. 
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6. Upon commencement of the Adjudication, the Adjudicator is empowered to take the initiative in ascertaining 
the facts and the law, and to exercise sole discretion in managing the Adjudication process. Among other 
things, the Adjudicator may require the parties to make additional factual submissions such as sworn 
witness statements and business documents, may interview important witnesses after notice to the parties 
and affording opportunity to attend, may request and consider expert reports and may call for memoranda 
on legal issues. Notwithstanding the foregoing, the Adjudicator must decide the following questions: 

a. Is Principal in default of Principal’s Obligations? 

b. Has Obligee complied in all material respects with its obligations in good faith pursuant to the Design 
Build Contract? 

c. Is Surety liable to perform in accordance with Paragraph 6 of the Bond? 

7. The Adjudicator shall issue a written decision (the “Decision”) which shall be binding upon and enforceable 
by the parties through the completion of the Principal’s obligations. Any payment required in the Decision 
shall be made immediately. The Decision shall be issued through JAMS as soon as practicable but in no 
event later than thirty (30) calendar days after the Adjudication Commencement Date, or within any later 
time agreed upon by the parties. Unless the parties agree otherwise, the Decision shall state reasons 
therefore and shall be admissible in later administrative, arbitral or judicial proceedings between the parties.  

8. This thirty (30) calendar day period may be extended by the Adjudicator in its sole discretion for no more 
than fourteen (14) days in the event that JAMS has requested any party to make an additional fee and 
expense deposit and such funds have not been deposited as requested or advanced by another party.

9. Any Party may request clarification of the Decision within five (5) business days of its issuance, and the 
Adjudicator shall provide clarification within five (5) business days thereafter. Said clarification shall not 
delay any required payment. 

10. Upon any settlement by the parties of the dispute prior to issuance of a Decision, the parties shall jointly 
terminate the Adjudication. Such removal or termination shall not affect the parties’ continuing joint and 
several obligations for payment to JAMS of unpaid fees and expenses. 

11. The parties shall comply with the Decision, unless and until it is subsequently vacated or modified. If the 
Decision is that the Surety is liable to perform in accordance with Paragraph 6 of the Bond, then 
notwithstanding the commencement of any appeal de novo of the Decision, Surety shall perform in 
accordance with the terms of the Bond until Principal’s obligations are completed, but not to exceed the 
penal sum of this Bond.
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